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Clark Boardman Callaghan. A brand new 
name for a long-trusted company whose 
products have been like partners to 
generations of successful practitioners. 

Now, by combining the broad 
perspective of Callaghan treatises, the 
focused expertise of Clark Boardman, and the 
analytical depth of specialty products from 
Lawyers Cooperative Publishing, we've 
become the oldest, newest publisher in 
the industry. 

Our commitment to excellence in 
editorial content, combined with established 
authors and products, provides you with 
practical and timely information, expertly 
organized to cut your research time and 
increase your library's value. 

To illustrate, 

Corporations gives you, in a single 
comprehensive work, the complete law of 
private corporations for all 50 states. Whether 
your corporate work is local or national, 
Fletcher, with over a quarter million case; 
statutory Citations, places the best, most 
Current information readily at hand. 

For tne every day matters that arise, the 
Simic volume Fletcher Deskbook provides 
fast answers along with a quick fink to in-depth 
@iseussions in the companion volumes. And 
for your convenience, an entire set of Fletcher 
orporation Forms are that are cross- 
Feferenced to the main 

If you represent ca—perations, 
tly the only source youmeed. But whatever 
Your expertise, we have products that can help 
you practice law better. From 
Securities and Federal Gomporate 
Couch on Insurance to} 

Technique, we're workdng 
Your practice apart. = 
Afterall, that’ 


By putting an entire fully searchable Florida case law library on 
compact disc, LawDesk™ cuts out the time you spend running to 
the library, without cutting into your work space. You’re able to 
conduct instant electronic word searches right on your PC. 
Talk about convenience. LawDesk even cuts out the drive to 
training sessions. We’ll come right to your office to train 
you at no cost and have you up and running the same day. 

But here’s what will really drive you to choose 
LawDesk, CD-ROM law library. LawDesk contains 
Florida Supreme Court opinions from 1939 to the 
present, and District Courts of Appeal opinions from 
1957 to the present. 

No other CD-ROM offers you such 
comprehensiveness. Or such currentness. By making the 
most recently decided opinions available to you on CD-ROM, 
LawDesk makes it easy to stay on top of the law that will keep 
you at the top of your profession. 

The bottom line? The dotted line could be your route to greater 
speed and accuracy in your case law research. Cut out the coupon and 
mail it today. Or call us direct at (800) 828-6373. 


you have this much space, 
can put the 
most comprehensive 
Florida case library 
right your fingertips. 


To bring a complete case law library into your office without cutting into your work space, cut here, and mail to: 
LawDesk, Thomson Electronic Publishing, 655 Washington Blvd., Stamford, CT 06901-3793. Or call: (800) 828-6373. 
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And you will too. 


Incorporating a new company is routine to you...It’s a very special day to your 
clients. Empire makes sure you get the professional look for that special day that 
impresses... 


Each Corporate Kit complies with the new corporation act and features: 


¢ Checklist ¢ Instructions * Work Sheets ¢ 8 Tab Dividers ® Stock Transfer Ledger ® 25% Rag Minutes ® 21 Certificates © Padded 
Binder ¢ Slip Box ® Written Statements to Organize in Lieu of Minutes * Typewriter Spaced ® Buy-Sell Agreements ® Indepen- 
dent Contractor Agreement * Employment Agreement ® Stock Subscription Agreement ¢ Indemnification of Officers and 
Directors Plan ¢ Death Benefit Plan ¢ IRC Election 248 Plan ¢ ‘‘S’’ Corporation formerly Sub ‘‘S’’ Plan ® Medical Plan © Voting 
Trust Plan ¢ Shareholders Minutes ¢ Directors Minutes © Annual Shareholders Minutes ¢ Power of Attorney Form ® Special 
Power of Attorney Form ¢ Shareholders Notice of Waiver ¢ Directors Notice of Waiver ¢ Officers Notice of Waiver 
© Shareholder Proxy * Application for Sales and Use Tax ® Application for Employer ID Number ® Pre-printed Envelopes for 
Both Applications ¢ Election by Small Business Corporation (Form 2553) ® State Unemployment Status Application. 
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Blood Alcohol 
Tests Evaluated 

In the article “The Admissibility of 
Blood Serum Alcohol Test Results in 
DUI Cases” (July/Aug. 1992) by Carol 
A. Roehrenbeck and Raymond W. 
Russell, the authors discussed the dif- 
ferences in the manner of collecting 
blood specimens and the manner of 
testing those specimens between foren- 
sic and clinical blood tests relating to 
alcohol analysis. This alerted attor- 
neys to the different procedures used 
by forensic and clinical labs when they 
collect and test blood specimens for 
alcohol analysis. 

Mr. Thomas Carroll responded in a 
letter to the editor (Oct. 1992) with a 
clarification from his point of view that 
“the checks and balances utilized in 
clinical laboratories in most cases sur- 
pass those utilized in forensic laborato- 
ries.” I differ with Mr. Carroll on this 
point. As a National Institute of Drug 
Abuse laboratory inspector for its labo- 
ratory certification program, I have 
worked with topnotch hospital/clinical 
laboratories whose systems for the col- 


lection and testing of blood and urine 
specimens is impeccable. However, I 
firmly believe that this is not often the 
case and each lab’s proficiency must 
be evaluated on a case-by-case basis. 

In Florida, when medical staff draw 
blood for legal purposes, they follow 
rules promulgated by the Department 
of Health and Rehabilitative Services. 
When blood is drawn by medical staff 
for the clinical treatment of patients, 
they follow procedures mandated by 
clinical licensing authorities; however, 
these procedures vary from lab to lab 
and the differences can be quite signifi- 
cant. 

I recently evaluated blood tests from 
three different major metropolitan hos- 
pitals and found the chain of custody 
from the point of collection to the point 
of testing to be unsubstantiated. The 
hospital staff could not account for the 
whereabouts of the specimen from the 
point of collection (such as an emer- 
gency room) to the laboratory, nor were 
the specimens documented as to how 
they were transported or by whom. 
These points may not be as relevant 


sight and policy control. 
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The Business of Banking 
A SEMINAR FOR DIRECTORS OF FINANCIAL INSTITUTIONS 


MAY 3-4, 1993 
GAINESVILLE HILTON HOTEL * GAINESVILLE, FL 


The Department of Finance, Insurance and Real Estate at the University of Florida 
has designed a two-day seminar for community bank directors to educate and inform 
them about the operational and management issues most directly involved with their 
routine oversight of bank activities. The course emphasizes financial and regulatory 
topics. Participants will develop a more accurate appreciation of management's problems 
and will learn what information they need to fulfill their statutory responsibilities of over- 


— 11 Hrs. Technical Business, 1 Hr. Behavioral Credit 


Tuition for this program is $695 (before April 15, $625). 
FURTHER INFORMATION AND REGISTRATION 


Enrollment is limited. To receive further information and registration form: 


“THE BUSINESS OF BANKING” SEMINAR 
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Fischler, Theodore R. Struhl. (904) 392-0301 Fax. 
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Was Busy Running Business, Most 
Of My Investments Were Just Running In Place? 


The ability to make money isn’t necessarily the same as the ability to invest that money to best advantage. 
Especially if you're pressed for time and preoccupied with a career. That's why one of the wisest investments you'll 
ever make is to establish a relationship with SunBank’s trust and investment managers. SunBank has 
consistently outperformed the S&P 500 and we have a better ten-year return than the much publicized Magellan 
Fund* No wonder SunBank is Florida's largest and most respected trust and investment manager, with a 
national reputation for our success. If your money is just running in place, call 1-800-432-4760, ext. 4546. 


Peace of Mind Bankinge 
Member FDIC. ©1992 SunBanks, Inc. A SunTrust Bank. “Peace of Mind Banking” is a registered service mark belonging exclusively to SunTrust Banks, Inc. 
*Investment comparisons are for the SunTrust Corporate Equity Fund for the ten year period ending 6/30/92. 


WHEN YOU NEED 
EXPERTS WHO 
UNDERSTAND BOTH 
INSURANCE AND THE LAW... 
YOU NEED SIVER 


Siver Insurance Consultants brings an entirely new meaning to litigation support for 
lawyers handling insurance cases. Our professional staff includes senior consultants with both 
a law degree and insurance industry experience. This combination allows us to furnish both 
consultation and expert testimony. We can assist in developing theories of recovery and 
damages, anticipation of defenses, coverage interpretations, discovery strategy and in locating 
appropriate experts. 

Typical Siver involvement may include: insurance industry custom and practice; bad faith; 
agent/broker malpractice; claims-made issues; products liability; premium controversies; 
insurer insolvency; directors’ and officers’ liability; controverted claims; and coverage disputes. 

Our counsel is particularly valuable to litigators because we actively consult with our clients 
on a daily basis concerning matters of property and liability insurance, risk management, 
employee benefits and life insurance. Therefore, our analyses and opinions are based on 
current and first-hand experience. 

We suggest that you and your client will be well served to include Siver in the initial 
evaluation of any case involving insurance. First discussion and impressions offered without 
charge. 

For information contact: 

Edward W. Siver, CPCU, CLU or; 


Jim Marshall, JD, CPCU, ARM 
9400 Fourth Street North 
St. Petersburg, Florida 33702 


Telephone: (813) 577-2780 INSURANCE CONSULTANTS 
Facsimile: (813) 579-8692 SINCE 1970 
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‘of quality corporate kits, 

we will send you the 
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Cross...a gold plated 

writing pen ($35 value 
FREE after you 

purchase three (3) 
corporate kits at 


EACH KIT INCLUDES: « Seal * 20 Numbered Custom-Printed Stock 
Certificates with Matching Stubs © Stock Transfer he ¢ 50 Blank 
‘on for Minutes and By-Laws ¢ Special Forms with IRS Requirements 
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Special Forms ate 


CALL TOLL FREE 


1-800-221 -81 81 


~BANKNOTE COMPANY,INC. FAX TOLL FREE 
1440.FIFTH AVE., BAY SHORE, NY 11706 1-800-826-7739 
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in a hospital setting as they would be 
in a court of law, but they certainly are 
points worth noting and questioning. 

Mr. Carroll also discussed the enzy- 
matic methodology of testing blood ver- 
sus the gas chromatographic method. 
Again, I question his statement, “Con- 
sistently, over the last five years, inter- 
laboratory quality control programs 
have shown no statistical difference 
between gas chromatography and the 
enzyme method.” 

DHRS requires quarterly proficiency 
testing for persons who conduct blood 
alcohol analysis for legal purposes. 
DHRS allows both the enzyme method 
and the gas chromatography method. 
From the second quarter of 1989 
through the first quarter of 1992, there 
were 915 quarterly participants (28 
percent using the enzyme method and 
72 percent using the gas chromatogra- 
phy method). Roughly 10 percent of the 
gas chromatography participants did 
not pass their proficiency tests and 
received an unsatisfactory rating, 
whereas approximately 26 percent of 
the enzyme method participants failed 
their proficiency tests. 

I believe that blood alcohol tests 
conducted by forensic labs will be more 
accurate more often than those con- 
ducted by a hospital/clinical lab. There 
are many, many variables in conduct- 
ing a blood alcohol test. All tests should 
be evaluated on a case-by-case basis, 
and if the results are in question, a 
qualilied forensic toxicologist should 
be retained to review all case notes, 
testing procedures, quality control pro- 
cedures, and test results. Attorneys 
take heed! 


BeTTy J. BUCHAN 

Final Analysis, Inc. 

Forensic Toxicology Consultants 
Tampa 


Correction 

A caption in the February Journal 
Inns of Court column misidentified a 
woman shown speaking with Justice 
Sandra Day O’Connor. Pictured was 
Dame Elizabeth Butler-Sloss. 


The Florida Bar Journal welcomes 
letters to the editor. Letters should 
be no longer than 350 words, and may 
be edited. Letters may be directed to 
“Letters to the Editor,” The Florida 
Bar Journal, 650 Apalachee Park- 
way, Tallahassee, Florida 32399- 
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ABACUS LAW Makes Case Processing™ 
as Easy as Word Processing! 

Now it's easy to handle the thousands of day- 
to-day details, notes, schedules and rules 
involved in the practice of law. We call it 
Case Processing™. Push a button and you 
can print Laser Calendars™, generate case 
reports, check conflicts of interest and more! 


Pop-Up ABACUS LAW Anytime 
Have you ever been in the middle of typing a 
document when you want to check an 
address, get a phone number or change an 
appointment? With just a keystroke 
ABACUS LAW magically appears, fulfills your 
command, then disappeats so you can resume 
exactly where you left off. You can pop-up 
ABACUS LAW in the middle of ANY program! 


Instant Answers Make Clients Happy 
When a client calls, you'll have immediate 
answers without having to “pull the file”. You 
simply pop-up his screen while on the phone 
and quickly scan the notes and events 
attached to his record. If you installed 
ABACUS LAW today, you could immediately 
begin keeping phone notes this way. Think of 
the time and effort this saves you over your 
existing procedures. 


Court Rules or Your Own Rules 
You can easily modify the rules that come with 
the program to add your own events or 
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automatically calendars all related events as 
soon as you input the first event and instantly 
recalculates whenever you change a related 
event. Dates are automatically adjusted for 
holidays and weekends. 


Powerful Case Management 
You'll be amazed at the power of a few 
keystrokes. You can do things like search all 
cases that involved a particular expert or a 
specific issue. You can print mailing labels for 
any person or group (i.e. all defendants in the 
Jones case), and much more! 


A Delight to Use 

ABACUS LAW is so easy to use we guarantee 
you will be able to install and start using it in 
10 minutes or your money back! Simple, 
straightforward input will keep your events 
organized and instantly retrievable by date, 
case or client. The screens have eye-pleasing 
layouts that will have you smiling, not squint- 
ing. With speed inputting, you can type two 
letters and ABACUS LAW fills in the rest— 
great for long matter names. 
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"It's Wonderful! I'd never go back to the way we did it before!" 
ABACUS LAW Case Processing” Software: 
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Money Back Guarantee 
Your satisfaction is unconditionally 
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he theme of justice is as old 
as the most ancient litera- 
ture that exists in the world 
today. In all cultures as far 
back as history can take us, justice, 
like love, has been a theme for statesper- 
sons and poets. The relatively modern 
expressions of the concept of justice are 
familiar to most of us: “Justice delayed 
is justice denied” (Gladstone); “Fair- 
ness is what justice is” (Justice Potter 
Stewart); “Peace without justice is tyr- 
anny” (William Allen White); “The first 
duty of society is justice” (Alexander 
Hamilton). 

Justice can be reduced to a cliché by 
a school child, but for those of us who 
live and breathe justice as a profession 
and a vocation, justice is one of the 
most important aspects of our life. And 
as justice is sacrificed in our society, 
all citizens suffer indignity as humans 
and those of us in the legal profession 
all lose a bit of ourselves—our reason 
for being who we are and doing what 
we do. 

And justice in Florida is being threat- 
ened—not by an invading horde of 
barbarians, nor by an insurrection of 
“wannabe” tyrants. Our system of jus- 
tice is slowly being eroded by the 
insidious, and ultimately ruinous, ne- 
glect of proper funding. As Chief Justice 
Rosemary Barkett pointed out in her 
remarks to the Florida House of Repre- 
sentatives in February, since 1980, 
county caseloads have grown 42 per- 
cent, while the number of county judges 
has increased by 21 percent; circuit 
caseloads have grown 50 percent, while 
the number of circuit judges has in- 
creased only 39 percent; district 
caseloads have grown 69 percent, while 
the number of DCA judges has grown 
46 percent. 
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PRESIDEN]. 5 PALE 


Judicial Funding and Justice: 


A Vital Link 


by Alan T. Dimond 


Even the most dispassionate look at 
our justice system in Florida provides 
an overview of a system barely able to 
keep its constitutional mandate which 
demands “the courts shall be open to 
every person for redress of any injury, 
and justice shall be administered with- 
out sale, denial or delay.” “Open to 
every person”—a sweeping generaliza- 
tion that was defined by Chief Justice 
Barkett more eloquently when she ex- 
plained what the court system in Flor- 
ida does: 


We hear their divorces, settle their custody 
disputes, mediate their visitation agree- 
ments, and enforce the payment of child 
support. We are even asked to act when 
children disobey their parents or when they 
play truant from school. We adjudicate the 
cases brought to us by prosecutors, against 
those charged with violating their homes, 
businesses, and persons. We resolve their 
contractual disputes, their claims for per- 
sonal injuries, or their claims for compensa- 


tion when their property is taken by the 
state. We make decisions about whether 
they are incapacitated, delinquent, or de- 
pendent. And we settle their estates, as 
well as their traffic disputes. 


But as we are all aware, the budget 
cutbacks of recent years and the simple 
lack of full and proper funding to meet 
the increasing burden placed on the 
court system is threatening access to 
the system of justice, defeating its sole 
purpose: to meet the needs of the 
people. 


One revenue-raising trend that 
gained impetus during the 1980’s to 
meet budget shortfalls was to charge 
“users” for the use of services. That 
“user-fee” philosophy is plausible in 
the private sector, where private com- 
panies charge for services rendered. 
An example would be private school 
education. However, it goes against the 
grain of popular sensitivity for a gov- 
ernment-provided service, say public 
education, to charge a user fee. The 
theory being that the common public 
educational system should have the 
broadest based funding (beyond only 
those who attend) because society as a 
whole benefits as much, if not more, 
by the collective education of its citi- 
zens than the mere benefit to the 
individual. The same reasoning is ap- 
plied to the government-provided judi- 
cial system. 


“Equal justice for all” is the hall- 
mark of democracy. And the full and 
proper funding of “justice for all” rightly 
falls upon the shoulders of all citizens— 
not just on the shoulders of users. Yet, 
look what has happened in Florida: In 
effect, users are increasingly being ex- 
pected to bear the cost of the system, 
mainly through filing fees. Filing fees 
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Stanley M. Rosenblatt 


Author of Trial Lawyer and Malpractice and Other Malfeasances—for- 
mer host of two highly acclaimed PBS programs: “Within the Law” and 
“Israeli Diary "—s included in every edition of The Best Lawyers in America. 


“Among the plethora of euthanasia trials in recent Ameri- 
can history, that of Dr. Rosier is the most fascinating and 
significant. This book is a brilliant and accurate analysis 
of a murky area of the law. A story which had to be told!” 


Stanley Rosenblatt reveals the truth about the hypocrisy and 
impotence of the legal and medical professions’ refusal to 
confront the reality of euthanasia! This gripping courtroom 
drama comes alive through actual testimony, 

cross examination, and final arguments. 


“Murder of Mercy reveals a full cast of complex 
characters and is replete with liars, cheats, explicit 
sexual photos, racists, and callous hatred. Stanley 
Rosenblatt performs a convincing act of legal brava- 
do developing strategy literally on his feet, word by 
word....” 

—Quarterly of the National Hemlock Society 


“Terrific! .. .Murder of Mercy will be a best seller!” 
—Roy Black, defense lawyer who successfully defended 
William Kennedy Smith against rape charges 


“Murder of Mercy is a powerful, compelling work— 
a beautiful job. Let me warn you in advance, don’t 
start this book unless you have the time to finish it for you won't 
be able to put it down” 
—Murray Sams Jr., Miami, Florida 


”This is the best book about a murder trial I have ever read. 
Murder of Mercy brings to life in graphic, spellbinding detail a 
subject of vast importance.” 

—Arno Kutner, Miami, Florida 


—DEREK Humpury, founder of the 


Hemlock Society and author of FINAL EXIT 


A prominent physician is accused of murdering his 

wife. Indicted by the grand jury, he faces death in 

the electric chair. Murder of Mercy, written by the 
lawyer who defended him, scorches a 
criminal justice system that equates the 
acts of a loving husband with those of 
Charles Manson and Ted Bundy. 


This true story of a private family tragedy that 
turned into a legal nightmare features family 
members who turned against each other and a 
whole community in southwest Florida deter- 
mined to destroy one man. 


“A most provocative, intriguing and entertaining 
book about a very controversial topic. In Murder of 
Mercy euthanasia becomes not a legal concept but a 
wrenching reality.” 

—Melvin M. Belli, San Francisco 


“Murder of Mercy is a poignant insight into a trial lawyer”s 
heart. It should be required reading for trial lawyers who may have 
forgotten who they are.” 

—Sheldon J. Schlesinger, Ft. Lauderdale, Florida 


"I enjoyed Murder of Mercy enormously.” 
—J.B. Spence, Miami, Florida 


At All Bookstores or Call 1-800-421-0351 (24 Hours) to Place Your Credit Card Order 


Prometheus Books 


59 John Glenn Drive ¢ Buffalo, New York 14228 
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‘Euthanasia on Trial: 
‘Euthanasia on ‘Inial 


in some of Florida’s circuit courts run 
as high as $200. In some county courts, 
to recover an amount of less than $100, 
requires $76 to file the case! A simpli- 
fied divorce can cost $189 in filing fees. 
And now, in the form of a state sales 
tax on legal services, users (many of 
whom are victims) are once again ex- 
pected to carry an unfair, dispropor- 
tionate burden. If there is to be justice 
for all, then our courts must be accessi- 
ble to all—and accessibility must not 
equate to personal affordability. Users 
cannot and must not bear the full cost. 


The legislative and executive 
branches of government must recog- 
nize the role of the judicial branch and 
respect, for the sake of democracy, its 
need to be independent and effective. 
General revenue funds must be made 
available in full and proper funding of 
our system of justice. 


It is axiomatic that the judicial 
branch is the third and co-equal branch 
of government. Yet it is often treated 
as an undesired step-child. And as time 
goes by, it has become easier and easier 
to understand the system. Our society 
is already paying the price for that 
short-sightedness. And the price is in- 
creasing on our streets everyday. 


To keep a sense of perspective in 
regard to the cost of the state courts 
system, the annual cost to the State of 
Florida amounts to one-half of one 
percent—0.5 percent—of the total 
budget. That is an amount equal to 
funding the Department of Health and 
Rehabilitative Services for two weeks! 
With the grim reaper of budget short- 
falls’ shadow cast upon the third branch 
of government, it is imperative that 
we in the legal profession must keep a 
vigilant guard to protect the efficacy 
of our court system—which presumes 
adequate funding—so that we can with 
a unified voice and with evangelistic 
fervor speak out for the cause of justice. 


No more “user fee” increases should 
be made to fund the legitimate re- 
quests for financial support for the 
justice system. And please, no tax on 
legal services. Such proposals are just 
another “user fee” that makes achiev- 
ing justice that much more expensive. 
Without attorneys to access the court 
system, there is no justice. The more 
expensive we make access to justice, 
the fewer of us can afford it. We simply 
cannot afford to have a justice system 
we cannot afford to use.9 
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Official Bar Address 


In the Rules Regulating The Florida Bar made 
effective January 1, 1992, Chapter 1, Paragraph 1-3.3 
states: 

“Official Bar Address: Each member of The Florida 
Bar shall designate an official bar mailing address and 
business telephone number. If the address given is not 
the physical location or street address of the principal 
place of employment, then such information shall also 
be given. Each member shall promptly notify the 
executive director of any changes in any information 
required by this rule.” (Emphasis added) 

The information maintained on individual members 
is public information. The files are open to public 
inspection upon request. The computer system which 
retains all information is capable of listing only one 
address and one telephone number. The business 
address and business telephone number are preferred 
to a home address or telephone. However, if a member 
is not employed, is retired, or for some reason does not 
have a business address, then a physical location 
must be listed. If a post office box is given, a physical 
location is also required. 

The following form is printed for assistance of 
members in complying with the rule. Please list any 
changes or corrections in your address or telephone 
number. 


Mail to The Florida Bar, Membership Records Dept., 
650 Apalachee Parkway, Tallahassee, FL 32399-2300. 


Attorney Number 


Name 


Physical Address/Street 


P.O. Box (if any) 


City/State/Zip 


Business Phone (Area Code) Number 


Signed 


| 


The only system checks and balances 
that works well 


. .Quaranteed! 


The system of checks and balances set forth by the 
U.S. Constitution has been the cornerstone of effective 
government for over two centuries. Your law firm's 
system of checks must perform equally well to maintain 
balanced operations. No matter what your checkwriting 
needs may be, a Wilmer one-write pegboard system 
means performance...plus! In fact, our systems are so 
incredibly accurate, each is guaranteed compatible with 
: the one-write pegboard system you might be using now. 
-_ And if you're not completely satisfied, simply return any 
/- unused checks for a full refund--no questions asked. For 
more efficient bookkeeping, you can count on Wilmer's @SAFEGUARD®* @NBS @ Deluxe 
one-write checkwriting systems. Guaranteed! @ McBee © Post-Rite 

*Safeguard® is a registered trademark of Safeguard Business Systems, Inc. 


We carry 

the most complete 

line of replacement checks 

and forms that are designed to be 
compatible with these popular one-write systems: 


AVAILABLE LOCALLY FROM THESE SUPPLIERS... 
wilmer service line 


Miami, FL Beach County, FL a, FL 
ackstone Legal Supplies P dk timate Associates Inc. Ideal Business Forms Inc. 
800-940-2110 813-931-3131 

Supply 842-8399 FORMS YOU CAN COUNT ON! 
Office Technology Supplies PLEASE REFER TO THIS AD 
Jacksonville, FL 800-473-1528 800-330-1318 
Wells Legal Supply Inc. 


904-399-1510 


As an introduction to our high quality checkwriting systems, order 300 one-write checks and 
receive 325 more...FREE ! Or buy 625 one-write checks and get 625 more...FREE ! This is a 
me offer that applies to new systems or checks designed to be compatible with systems 
ynolds ai olds, Post-Rite or Deluxe. 


produced by Safeguard ® , McBe Reynolds and 
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EAECUIIVE DIRECTIONS 


Improving Public Image of Our 
Profession Is an Ongoing Mission 


ne of the questions I am 
frequently asked by our 
membersis what The Flor- 
ida Bar is doing to get the 
word out about all the positive contri- 
butions lawyers make to society. The 
Bar’s Public Relations Committee and 
Public Information and Bar Services 
Department staff continue to work hard 
in this important area, and I thought 
a brief overview here of some of our 
ongoing projects might interest you. 

Jerry Butterfield, our director of pub- 
lic information, is a veteran public 
relations person who has been on the 
Bar staff for nine years. Working closely 
with the PR Committee and its chair, 
Ky Koch of Clearwater, Jerry has iden- 
tified three main target groups we 
need to continually reach out to: the 
general public, the media, and our own 
members. 

The most effective way to reach out 
to the public is, of course, through the 
mass media. The staff last year sent 
out 150 separate press releases regard- 
ing Florida Bar programs and positions 
on issues, in addition to the regular 
reports on lawyer disciplinary sanc- 
tions imposed by the Supreme Court 
of Florida. The Bar subscribes to a 
newspaper clipping service, and I am 
consistently pleased to see how many 
of our press releases are used by the 
papers. Jerry notes that press releases 
have two functions — while educating 
the public, about lawyers and the Bar, 
we also educate editors and reporters. 

We reach out to the public in other 
ways, as well. Notably, the Bar’s con- 
sumer pamphlet service has met with 
success in recent years, with more than 
120,000 pamphlets distributed through- 
out the state last year. These pam- 
phlets cover a wide range of legal 
issues, advising consumers on basic 
points of law and, hopefully, sensitiz- 


by John F. Harkness, Jr. 


ing consumers on the issue of when one 
should hire - Jawyer. The Public Infor- 
mation and Bar Services staff also 
fields an average of 50 calls each week 
from members of the public; questions 
range from how to find a lawyer to 
discuss a particular area of law to the 
role and functions of our different 
courts. 

The Public Relations Committee and 
Board of Governors also have worked 
with different advertising agencies over 
the past few years to develop several 
series of public service announcements. 
As Jerry Butterfield puts it, “The spots 
are intended to show that lawyers care 
about people, care about their commu- 
nity, and are willing to become part of 
the solution.” 

Jerry summarized his staff's goals 
regarding the media as, “to expand and 
strengthen the perception that The 
Florida Bar is an authoritative, re- 
sponsive, and credible source for in- 
formation regarding the legal profes- 
sion; to instill an appreciation that 
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issues of importance to lawyers also 
directly relate to the public’s interest 
and welfare; and to foster positive atti- 
tudes about the Bar’s efforts to protect 
consumer rights in the legislature and 
through the lawyer regulation system.” 

Beyond the press releases discussed 
above, the staff publishes the Reporter’s 
Handbook and Reporter’s Guide to 
Sources, coordinates meetings between 
the Bar president and the editorial 
boards of all major Florida papers, and 
coordinates the highly successful Media- 
Law Conference, which is cosponsored 
each year by the Florida Press Associa- 
tion and Radio and Television News 
Directors Association. 

Your public information staff also 
lends its expertise to the Bar’s sections 
and to local bar associations through- 
out the state. The staff routinely evalu- 
ates plans for section information cam- 
paigns, and works with local bar lead- 
ers and staff on increasing coverage of 
their activities, planning Law Week 
activities, and other matters. The Bar 
also sponsors a statewide Bar Leaders 
Conference each year as a way to get 
local bar leaders together to discuss 
common problems and to share solu- 
tions. 

All of the surveys I have seen over 
the years dealing with the image of 
lawyers shows that we are, to some 
extent, victims of the adversarial sys- 
tem we cherish — everybody thinks 
highly of their lawyer, but less highly 
of the lawyer on the other side of the 
issue they have been close to. Through 
continuing efforts to educate the media 
and public on the importance of taking 
a larger view of the justice system and 
the important role lawyers play in 
securing and maintaining the rights 
of all of our citizens, I believe we are 
making progress in the area of our 
profession’s public image. 0 
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EVERY YEAR OUR 
SEMINAR PROGRAM GETS 
MORE ADVANCED. 


Most Florida real estate attorneys know about 
The Fund’s high-quality, low-cost seminars. We’ve 
long been the state’s best provider of comprehen- 
sive, continuing legal education. 

However, some lawyers seem to think that our 
seminars cover only very basic subject matter. And 
this just isn’t true. 


Legal Seminars From Basic 
To Breakthrough. 


Each year for the last four, we’ve added a 
new seminar, and most are medium- to high-level. 
Consequently, of the eight 

seminars offered on a regular 
basis throughout the state, four 
are intermediate, and four 
are quite sophisticated. 
Moreover, all seminars 
are updated regularly to 
reflect the changes and trends 
in the industry. 

So even our core seminars 
have something to offer an 
experienced real estate attorney. 

Of course, all Fund seminars 
have been approved by The 
Florida Bar for CLE credit, as 
well as by NALA and NALS. 


Announcing A New Seminar That 
Hits You Where You’re Vulnerable. 


Our newest program is the Claims Avoidance 
Seminar. It addresses the prevention of claims at 
all stages of the real estate transaction, from contract 
through post-closing. Included are such major 
claims areas as forgeries, construction liens, access, 
submerged/sovereignty lands and descriptions. 

This seminar will increase your under- 
standing of what constitutes a valid claim, the 
nature of claims for which the attorney may be 
liable, and methods for avoiding a 
limiting the amounts of claims. ™ 


We Lower The Cost Of } 
Higher Education. 


Fund seminars are con- 
veniently offered in every 
region of the state, at regular “ 
intervals. They are presented 
by our full-time education 
staff and other Fund oe 
professionals. 


Fund seminars cost significantly less per 
credit hour than the average cost for other real 
estate law seminars available in the state of Florida. 


The Florida Real Estate Industry 
Has Its Own Training Division. 
It’s Called The Fund. 


The Fund has always been committed to 
helping Florida real estate attorneys stay abreast 
of their profession — through 
a variety of publications and 
periodicals, as well as the 
annual Fund Assembly and the 
year-round schedule of seminars. 
Everything we do is designed 
to help you improve the 
efficiency of your 
practice, broaden 
your knowledge, 
tunities offered De 
by The Fund, 
fill out the coupon below. 

It’s the basic way to get more advanced. 


and satisfy your CLE 
and other continu- 
ing education 
requirements. 

For more 
information on the 
educational oppor- 


of Information 
pane; of Service 
of Innovation 


| Please fill me in on the educational services of The Fund. : 
I am particularly interested in: 
; Q) Seminars Q Publications : 
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1 Firm 1 
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: Fund Member # : 
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Attn: Marketing Services : 
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Social Security 


Disability Insurance 
Benefits 


A Practitioner’s Guide Through the 


ith well over 1,500,000 
original applications, 
450,000 requests for re- 

consideration, 275,000 
requests for administrative hearing, 
35,000 requests for review by the ap- 
peals council, and 8,500 federal district 
court filings on a yearly basis, the need 
for attorney representation of individu- 
als seeking Social Security disability 
benefits is becoming more and more 
evident.! This is especially true when 
considering that over 700,000 appli- 
cants are turned down yearly by the 
Social Security Administration at one 
level or another during this up-to-two- 
year process.? The following article is 
an attempt to give the practitioner a 
concrete guide through the Social Secu- 
rity disability administrative process. 


Requirements for Eligibility 
and Insured Status 

The Social Security Act provides for 
several disability benefit programs ad- 
ministered by the Social Security Ad- 
ministration (SSA). Among these are 
disability insurance benefits (DIB)* and 
supplemental security income (SSI).5 
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Administrative Process 


by Rafael Gonzalez 


The essential requirement for both DIB 
and SSI is that the claimant be unable 
to engage in any substantial, gainful 
activity by reason of any medically 
determinable physical or mental im- 
pairment which can be expected to 
result in death or which has lasted or 
can be expected to last for a continuous 
period of not less than 12 months.® 

Although this article will only ad- 
dress issues pertaining to disability 
insurance benefits, it should be noted 
that in order to qualify for SSI benefits, 
an individual must have limited in- 
come and resources. Although there is 
no requirement that a claimant have 
quarters of coverage or have worked 
in the past, it is the amount of income 
available to the claimant that is the 
major factor in deciding eligibility for 
such benefits.? However, the require- 
ments for disability insurance benefits 
differ substantially. 

In order to be eligible for disability 
insurance benefits, a claimant must 
be fully and currently insured under 
the Social Security program.® Insured 
status, for Social Security purposes, is 
based upon the number of years during 


which a claimant worked in employ- 
ment from which Social Security con- 
tributions were deducted. For disability 
insured status, a claimant must have 
earned at least 20 quarters of coverage 
in the preceding 40-quarter period. A 
worker is presently credited with a 
quarter of coverage if the worker has 
earned at least $460 in wages in each 
of the four quarters beginning January 
1, April 1, July 1, and October 1.1° 


Representation Through 
Application and 
Reconsideration 

The first step in seeking disability 
benefits is to make a written applica- 
tion at a local Social Security district 
office.11 Once an application is made, 
the SSA makes its initial determina- 
tion as to entitlement or continuing 
eligibility to such disability benefits.!2 
A written notice of this initial determi- 
nation is mailed to a claimant stating 
the reasons for the determination, its 
effect, and information as tc the right 
to a reconsideration of the determina- 
tion.}8 

Reconsideration is the first step in 
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the administrative review process 
which allows a claimant the opportu- 
nity to appeal the SSA’s decision. The 
SSA will reconsider an initial determi- 
nation if a claimant files with the same 
district office in which claimant made 
the original application, a written re- 
quest within 60 days after the date the 
notice of the initial determination was 
received.!4 Once a claimant requests 
reconsideration, the SSA reviews the 
evidence considered in making the in- 
itial determination and any other evi- 
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dence it receives. Upon review of such 
evidence, the SSA mails a written 
notice of the reconsidered determina- 
tion stating specific reasons for its 
determination and the claimant’s right 
to a hearing.!5 

Should a claimant choose to appeal, 
such request must be filed within 60 
days after the date the notice of the 
previous determination is received.!6 
A de novo hearing is then held before 
a federal administrative law judge 
(ALJ). At the hearing, the ALJ looks 
fully into the issues, questions the 
claimant and other witnesses, and ac- 
cepts as evidence any documents that 
are material to the issue.!”? The issues 
before the ALJ include all issues 
brought out in the initial and reconsid- 
ered determinations, as well as new 
issues that may have evolved since the 
request for hearing was filed.'8 

Once the hearing is held, the ALJ 
issues a written decision with findings 
of fact and reasons for the decision.!9 
The ALJ’s decision is binding unless a 
claimant requests a review of the deci- 
sion by the appeals council. Such an 
appeal may take place only if a claim- 
ant files a written request within 60 
days after the date the claimant re- 
ceives notice of the hearing decision.?° 
The appeals council may deny or dis- 
miss the request for review, or it may 
grant the request and either issue a 
decision or remand the case to an 
ALJ.21 The appeals council’s decision 
is binding unless a claimant files an 
action in federal district court within 
60 days after the date of receipt of the 
appeals council’s decision.?2 

Anyone claiming disability benefits 
may appoint or hire someone to 
represent him or her in any dealings 
with the SSA at any time during this 
process. A claimant may appoint any 
attorney to do this as long as the 
attorney has the right to practice law 
before a court of state, territory, dis- 
trict, or island possession of the United 
States, or before the Supreme Court 
or a lower federal court of the United 
States.23 The SSA recognizes represen- 
tation of a claimant if there is a signed, 
written notice stating that a claimant 
wishes to be represented and the 
representative so agrees. This notice 
should be filed with the local district 
office if a claimant has initially filed a 
claim or has requested reconsideration. 
The same notice should be submitted 
to the ALJ if the claimant has re- 


quested a hearing, or with the appeals 
council if a review of the ALJ’s decision 
has been requested.?4 

A claimant’s representative will be 
allowed to charge and receive a fee for 
services as a representative only after 
receiving permission from the SSA to 
do so. In order to obtain approval to 
receive a fee, the representative must 
file a written request after the admin- 
istrative proceedings are completed and 
within 60 days of the date the notice 
of the favorable determination is re- 
ceived.25 Attorneys’ fees are paid out 
of any past-due benefits equalling the 
smallest of 25 percent of the total of 
past-due benefits or $4,000.26 As a 
result, an attorney and a claimant may 
not contractually agree to a fee larger 
than that which would be awardable 
by the SSA, 25 percent of any past-due 
benefits or $4,000. 


Hearing and the Disability 
Sequential Evaluation 

At hearing, the determinative factor 
is whether a claimant’s physical or 
mental condition, as shown by medi- 
cally acceptable clinical and diagnostic 
techniques, restricts the individual from 
engaging in substantial, gainful activ- 
ity. In its determination, the SSA must 
follow the process called the sequential 
evaluation.2? This five-step process re- 
quires the SSA to determine 1) whether 
a claimant is working and whether 
such work is considered substantial, 
gainful activity; 2) whether a claimant 
suffers from a severe impairment; 3) 
whether such impairment meets or 
equals a listed impairment; 4) whether 
an impairment prevents a claimant 
from performing past relevant work; 
and 5) whether such impairment pre- 
vents the claimant from performing 
any other type of work.28 


¢ Substantial Gainful Activity 

The first step in this sequential evalu- 
ation process involves the determina- 
tion of whether a claimant is currently 
working, and if this work constitutes 
substantial, gainful activity.29 Substan- 
tial work activity is defined as work 
activity that involves doing significant 
physical or mental activities, while 
gainful work activity is defined as work 
activity done for pay or profit.3° 

Although it is the nature of the work 
performed, how well it is performed, 
and the amount of time spent doing 
such work that will determine whether 
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a claimant was substantially and gain- 
fully employed, the principal factor 
considered in determining whether 
work constitutes substantial, gainful 
activity is the amount which the claim- 
ant is capable of earning from this 
work.3! A claimant will be presumed 
to have engaged in substantial, gainful 
activity if present earnings exceed $500 
a month. A claimant will be presumed 
not to have engaged in substantial, 
gainful activity if the individual aver- 


aged less than $300 a month. If a 
claimant’s earnings fall between these 
guidelines, then the SSA will consider 
whether such work is comparable to 
work performed by unimpaired people 
who are engaged in the same or similar 
occupations and the time, energy, skill 
and responsibility involved in the job.2 


¢ Severe Impairment 
The next step in the sequential evalu- 
ation of disability involves the determi- 
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nation of whether a claimant has a 
severe impairment.®? A claimant does 
not have a severe impairment if any 
impairment(s) does not significantly 
limit physical or mental ability to do 
basic work activities.34 Basic work ac- 
tivities are the abilities and aptitudes 
necessary to do most jobs.2° These 
include physical functions such as walk- 
ing, standing, sitting, lifting, carrying, 
pushing, pulling, and reaching. They 
also include nonexertional activities 
such as handling and touching; crawl- 
ing, stooping, and bending; seeing, hear- 
ing, and talking; dealing with co- 
workers, supervisors, exercising judg- 
ment, and concentrating.® 


¢ Listing of Impairments 

The next step in the sequential evalu- 
ation involves a determination of 
whether a claimant’s impairment or 
multiple impairments meet or equal a 
listed impairment.3” The Social Secu- 
rity regulations provide a listing of 
impairments for each major body sys- 
tem. The listings, containing more than 
100 precisely defined medical condi- 
tions, describe medical findings severe 
enough to prevent a person from doing 
any gainful activity.°° If a claimant 
has an impairment that is medically 
the equivalent of a listed impairment, 
the claimant is presumed disabled by 
the SSA.39 

In deciding whether a claimant’s 
impairment or multiple impairments 
are medically equal to a listed impair- 
ment, the SSA will look to medical 
findings in the evidence submitted that 
are supported by medically acceptable 
clinical and laboratory diagnostic tech- 
niques. Such medical findings cannot 
consist of a claimant’s complaints alone 
or the mere conclusion by a physician 
that a claimant is totally disabled 
without anatomical, physiological, or 
psychological abnormalities which can 
be observed and measured.?° 


¢ Past Relevant Work 

The next step in the sequential evalu- 
ation of disability involves the determi- 
nation of whether a claimant has an 
impairment which prevents the indi- 
vidual from doing past relevant work.*! 
Past relevant work experience is gen- 
erally considered work performed 
within the prior 15 years, constituting 
substantial, gainful activity.42 In de- 
termining whether a claimant can per- 
form past relevant work, the SSA will 


look at the specific physical and mental 
demands of such past work. These past 
work demands are then compared with 
aclaimant’s present residual functional 
capacity.*% If the SSA finds that a 
claimant is capable of performing pre- 
vious work, then the determination of 
not disabled is final. If however, the 
SSA finds that a claimant is no longer 
able to do the kind of work done in the 
past, then consideration of his or her 
residual functional capacity together 
with the vocational factors of age, edu- 
cation, and work experience will be 
examined to determine whether the 
claimant can perform any other type 
of work that exists in significant num- 
bers in our national economy.*4 


* Other Work in the National Economy 

Once a claimant establishes the in- 
ability to perform past relevant work, 
the next step in the sequential evalu- 
ation shifts the burden of proof to the 
SSA by requiring it to prove a claimant 
is capable of engaging in or performing 
other kinds of substantial gainful em- 
ployment.*® 

Generally, the SSA relies on the 
medical vocational guidelines to deter- 
mine whether a claimant is capable of 
performing other work.*6 The medical 
vocational guidelines, also known as 
the grids, are rules analyzing the ma- 
jor functional and vocational patterns 
encountered which cannot be evalu- 
ated on medical considerations alone. 
The grids consider four factors: resid- 
ual functional capacity, age, education, 
and previous work experience and trans- 
ferability of acquired skills.*47 

For Social Security purposes, resid- 
ual functional capacity is measured in 
a claimant’s present capability to work 
at either sedentary, light, medium, 
heavy, or very heavy levels.48 Age is 
categorized as younger individual (ages 
18-44), younger individual (ages 45- 
49), closely approaching advanced age 
(ages 50-54), advanced age (ages 55- 
59), and closely approaching retire- 
ment age (ages over 60).49 Education 
is broken down into illiterate (none), 
marginal (sixth grade or less), limited 
or less (grades 7-11), high school or 
more (no entry into skilled work), and 
high school or more (entry to skilled 
work).59 Previous work skill is rated 
as unskilled, semi-skilled (skills non- 
transferable), semi-skilled (skills trans- 
ferable), and skilled.®! 

The grids do not always cover all 


possible variations of medical and vo- 
cational factors. In cases where the 
grids cannot be relied upon to show 
conclusively that a claimant is not 
disabled, and the issue is whether past 
work skills can be used in other work, 
the grids are merely advisory, and the 
services of a vocational expert may be 
required.®? There are specific scenarios 
which direct such a need; these include 
situations in which a claimant may be 
suffering from a nonexertional impair- 
ment or a combination of nonexertional 
and exertional impairments that sub- 
stantially affect the claimant’s ability 
to perform substantial, gainful activ- 
ity.53 Limitations are classified as ex- 
ertional if they affect a claimant’s abil- 
ity to meet the strength demands of 
sitting, standing, walking, lifting, car- 
rying, pushing, and pulling. When the 
restrictions imposed by an impairment 
or combination of impairments affect 
aclaimant’s ability to function because 
he or she is nervous, anxious, de- 
pressed, having difficulty con- 
centrating, remembering, under- 
standing, or performing manipulative 


or postural functions such as reaching, 
handling, stooping, climbing, crawling, 
or crouching, then such are considered 
nonexertional in nature.*4 


Dealing with the Appeals 
Council and Beyond 

A claimant receiving an unfavorable 
decision from the ALJ has the option 
to appeal the decision to the appeals 
council. Such an appeal must be filed 
within 60 days of receipt of the unfa- 
vorable decision with either a district 
office, or by directly appealing to the 
appeals council.®® 

The appeals council is the highest 
level of administrative review within 
the SSA. It consists of fewer than 20 
members, many of whom have a back- 
ground as ALJ or hearing officers. 
Each member is given responsibility 
for a geographical jurisdiction; thus, 
an appeals council member may be 
given accountability for the opinions 
and decisions of three or four states, 
comprising a half dozen regional offices 
of hearings and appeal. As a body, the 
appeals council is limited to reviewing 
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cases only when there appears to be 
an abuse of discretion by the ALJ, or 
the decision is not supported by sub- 
stantial evidence, or when there is 
broad policy or procedural issues that 
may affect the general public inter- 
est.°6 After it has reviewed all the 
evidence in the ALJ hearing record and 
any additional evidence received in 
connection with the appeal, the ap- 
peals council may affirm, modify, or 
reverse the ALJ hearing decision, or it 
may adopt, modify, or reject a recom- 
mended decision, or remand the case 
back to an ALJ with specific instruc- 
tions on any further proceedings.5” 

Once the appeals council has issued 
a decision, a dissatisfied claimant has 
60 days in which to file a complaint in 
federal district court.5® A federal dis- 
trict court may also affirm, reverse, 
modify, or remand the appeals coun- 
cil’s decision back to the SSA.59 When 
a federal court remands a case to the 
SSA for further consideration, the ap- 
peals council may then make a deci- 
sion, or it may remand the case to an 
ALJ with instructions to take action 
and issue a decision or return the case 
to the appeals council with a recom- 
mended decision.®° 


Conclusion 
In order to be eligible for disability 
insurance benefits, a claimant must 
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be fully and currently insured under 
the Social Security program; that is, a 
claimant must have earned at least 20 
quarters of coverage in the preceding 
40-quarter period and must be unable 
to engage in any substantial, gainful 
activity by reason of any medically 
determinable physical or mental im- 
pairment which can be expected to 
result in death or which has lasted or 
can be expected to last for a continuous 
period of not less than 12 months. A 
claimant who meets this criteria and 
makes a written application for disabil- 
ity benefits and is denied such benefits 
may request for reconsideration. If de- 
nied, a request for a hearing may be 
filed. 

At hearing, the determinative factor 
is whether a claimant’s physical or 
mental condition, as shown by medi- 
cally acceptable clinical and diagnostic 
techniques, restricts a claimant from 
engaging in substantial, gainful activ- 
ity. In its determination, the SSA must 
follow the process called the sequential 
evaluation. This five-step process re- 
quires the SSA to determine 1) whether 
a claimant is working and whether 
such work is considered substantial, 
gainful activity; 2) whether a claimant 
suffers from a severe impairment; 3) 
whether such impairment meets or 
equals a listed impairment; 4) whether 
an impairment prevents a claimant 
from performing past relevant work; 
and 5) whether such impairment pre- 
vents performing any other type of 
work. 

After a hearing has been held and a 
determination made, a notice of award 
will follow explaining a claimant’s enti- 
tlement to an amount of past and 
monthly disability benefits. If such is 
unfavorable, a claimant must request 
a review by the appeals council. Once 
the appeals council has issued a deci- 
sion, a dissatisfied claimant may file a 
complaint in federal district court. 

A claimant may appoint an attorney 
to represent him or her throughout this 
entire process. However, the SSA will 
only recognize such representation if 
there is a signed, written notice stating 
that a claimant wishes to be repre- 
sented and the representative so agrees. 
A representative will be allowed to 
charge and receive a fee only after 
receiving permission from the SSA to 
do so. In order to obtain such approval, 
the representative must file a written 
request with the ALJ. Attorneys’ fees 


are paid out of a claimant’s past-due 
benefits equalling the smallest of 25 
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he two prospective clients, 
a man and woman in their 
forties, tell you about the 
death of their daughter. 
They show you her picture. She was 
19, pretty, a college student full of 
promise who wanted to be an architect, 
home from school for the Christmas 
holidays; killed by a drunk driver three 
days before Christmas. 

You take the case and start your 
investigation. You find that the driver 
has no insurance and is a nomad who 
has drifted through a succession of 
low-paying jobs. That’s bad. Then your 
investigator reports that the driver 
had just left an office Christmas party, 
where a coworker said he had practi- 
cally drained the beer keg singlehand- 
edly. Who bought the beer? The 
company, the coworker said. That may 
be good. You may have found your deep 
pocket. 

But the task of fashioning a theory 
of recovery that will survive judicial 
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LIABILITY FOR 


EMPLOYEE DRINKING 
An Undiscovered Country 


by Jason Vail 


pummeling is formidable. The Florida 
Supreme Court has flatly ruled out 
social host liability. If the company is 
a social host, you have no case. 

Still, there is a way it may be done. 


The Dram Shop Act 
and Social Host Liability 

Most jobs are not all work. Company- 
sponsored parties or employee parties 
on company property (with company 
knowledge and permission) are com- 
mon, and alcoholic beverages are often 
significant features at the festivities.! 

In determining the employer’s liabil- 
ity when an employee drinks too much 
at a company party and, having driven 
off, hurts someone, the first stop for the 
thorough lawyer is the state’s dram 
shop law, F.S. §768.125.2 

On its face, the statute is not encour- 
aging to the plaintiff's lawyer. Its broad, 
plain language appears to preclude 
recovery except in limited circum- 
stances, when selling or furnishing 


alcoholic beverages to a minor or a 
person addicted to alcohol. 

The statute is not what it seems on 
the surface, however. It only limits the 
liability of vendors, people, or busi- 
nesses that sell alcoholic beverages. 
See Bankston v. Brennan, 507 So. 2d 
1385 (Fla. 1987).3 It does not apply to 
social hosts and may not apply to 
employers providing alcoholic bever- 
ages to employees. 

Before you leap for joy at the thought 
that you may be able to argue liability 
under general common-law doctrines, 
the Bankston opinion should give you 
pause, for it makes clear that Florida 
does not recognize liability by any 
social host for furnishing alcohol to 
guests. In Bankston, the Ladikas served 
liquor at a party to Brian, who was 
underage at the time. On his way 
home, young Brian collided with the 
Bankstons, causing them injuries. The 
Bankstons sued the Ladikas, arguing 
that the dram shop act created a cause 
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of action against the Ladikas as social 
hosts. Reiterating earlier opinions in 
which the court had held that “person” 
in the dram shop act meant “vendor,” 
the Supreme Court first said the act’s 
purpose was to limit a vendor’s liability 
and did not apply to social hosts. Be- 
cause of the wide-ranging social 
implications of the creation of a new 
cause of action against a social host, 
the court expressly refused to find a 
common-law cause of action imposing 
liability on social hosts. Any effort to 
extend liability to social hosts, the 
court said, would have to come from 
the legislature. 

Three years later, in Dowell v. Grace- 
wood Fruit Co., 559 So. 2d 217 (Fla. 
1990), the court reaffirmed the Bank- 
ston rule that Florida does not recognize 
social host liability. 

These cases address liability for so- 
cial drinking, but there are times when 
fun and business mix, when in fact an 
event’s business purpose may over- 
shadow and even submerge its social 
purpose. For example, consider these 
situations: 

1) A salesperson, in an effort to 
promote good relations with a present 
customer or to cement relations with a 
prospect, takes the customer or pro- 
spective customer out to dinner, with 
drinks included as part of the meal. 

2) A business hosts an open house 
or reception for clients, customers, and 
prospects. Employees are invited to 
attend and the sales staff is much in 
evidence, circulating among the clients, 
customers, and prospects, discussing 
their needs and business goals, and 
how the business might help achieve 
them. 

Clearly, while the settings are super- 
ficially social, in fact the objective of 
the gatherings is business related. Un- 
der a blind application of the social 
host rule, there would be no employer 
liability for the acts of an employee 
who becomes intoxicated at such a 
gathering, or at any gathering that has 
both a social and a business purpose. 

So, when business mixes with pleas- 
ure, can there be liability? 


Business Host v. Social Host 
If liability is to attach, the employer 
must be seen in a role other than as a 
social host. 
Some courts in fact have found liabil- 
ity by concluding that an employer was 
a “business host,” rather than a social 


If liability is to 
attach, the employer 
must be seen ina 
role other than as a 
social host 


one. What makes an employer a busi- 
ness host and not a social host? 

The law around the country is not 
consistent. Some state courts merely 
assume that the employer was a social 
host because it is not a vendor, even 
when the company event had some 
clear business purpose. For instance, 
in Stottle v. Brown Group, Inc., 801 
S.W. 2d 479 (Mo. App. 1990), Brown 
held a meeting of its 20 top managers. 
Alcoholic beverages, paid for by Brown, 
were served at the gathering. One of 
the managers had a bit too much to 
drink and on his way home ran into 
the plaintiff. The plaintiff argued that 
the company should be liable for serv- 
ing alcohol to an obviously intoxicated 
employee, but the appellate court re- 
jected the idea, holding that Brown 
was a social host, immune from liabil- 
ity.6 

One important decision recognizing 
the business host/social host distinc- 
tion is Chastain v. Litton Systems, 
Inc., 694 F.2d 957 (4th Cir. 1982).6 In 
Chastain, Litton held a Christmas 
party at one of its plants for all 861 
employees there. The party ran all 
day, and employees, who were paid for 
appearing, had to show up at 8 a.m. 
and clock in if they expected to be paid. 
Beck, one of Litton’s employees, got 
drunk at the party, drove away and ran 
into Marilyn Chastain’s car, killing 
her. Applying North Carolina law on a 
motion for summary judgment,’ the 
district court held that Litton was a 
social host immune from liability. Agree- 
ing with the district court that North 
Carolina law did not allow recovery 
against a social host, the circuit court 
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of appeals nonetheless reversed, hold- 
ing that there were sufficient facts 
from which a jury could conclude that 
Litton was a business host rather than 
a social one, and that liability could 
flow from that conclusion. The differ- 
ence lay in whether Litton’s party was 
a “purely social gathering” or whether 
it advanced the company’s business 
interests.’ Significantly, the court saw 
a business purpose in “improving work- 
ing relationships” with employees.? 

Chastain is significant because it 
shifts the focus of the legal analysis in 
these types of cases. Traditionally, the 
courts have focused on the fact that a 
case involves the provision of liquor. 
There is little concern with the setting; 
it usually is assumed to be social. 
However, the Chastain court fastened 
on the business nature of the setting, 
reducing to secondary importance the 
fact that alcoholic beverages are in- 
volved. That is, the court looked more 
at the “why” (the purpose of the gather- 
ing) than the “what” (the furnishing of 
alcoholic beverages). 

Taking Chastain a step forward, we 
see that alcoholic beverages can, at 
times, be part of the work or business 
environment. In fact, in some instances, 
they can be tools of the trade, the 
means to achieve (or to lubricate the 
way toward) some business purpose 
and, as such, no different at heart than 
a truck, a computer, or a lathe. 

If alcoholic beverages are perceived 
in this manner, it is a small intellec- 
tual hop to employer vicarious liability. 


Respondeat Superior 
Liability for Business Hosts 
Finding that an employer is a busi- 
ness host is essential for imposing 
respondeat superior liability. Although 
some courts have commented that the 
majority of courts around the country 
do not favor respondeat superior liabil- 
ity for employer hosts,!° a few have 
found that they are or could be vicari- 
ously liable for the actions of employees 
who drink at company parties.!! 
Chastain is just such a case. There, 
the court rejected the defendant’s argu- 
ment that the employee was not acting 
within the scope of his employment 
when he had the accident: “This con- 
tention confuses negligence with 
proximate cause. It overlooks Beck’s 
relationship with Litton when he be- 
came intoxicated, which we believe is 
the critical time for determining 


whether the doctrine of respondeat 
superior should be applied.”!2 

Chastain, while lonely, does not stand 
alone. 

For instance, in Dickinson v. Ed- 
wards, 716 P.2d 814 (Wash. 1986), the 
court concluded that the defendant- 
company could be vicariously liable for 
the driving of an employee who drank 
at a company-sponsored dinner. The 
company, Kaiser Aluminum, had spon- 
sored a banquet at the Red Lion Inn 
to honor long-term employees. Kaiser 
paid for the dinner and the beverages 
served—champagne, wine, and mixed 
drinks—and deducted the expenses of 
the banquet from its federal income tax 
return as a business expense. Edwards, 
the employee, drank heavily, consum- 
ing about 10 drinks in a two-hour 
period early in the evening, and more 
thereafter until he left the banquet 
about 10:20 p.m. to go to work (on a 
late shift). On his way, Edwards ran 
head on into the plaintiff's motorcycle. 

The court did not explicitly conclude 
that the company was a business host, 
but such a finding was implicit in its 
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opinion, because to impose respondeat 
superior liability, it was necessary to 
find that the employee was acting 
within the scope of his employment at 
the time of the negligence.!3 The Wash- 
ington Supreme Court saw the question 
as whether, at the time of the drinking, 
the employee was engaged in further- 
ing the employer’s interests.!4 The court 
found it irrelevant that the accident 
occurred on the employee’s way to the 
plant. 

The Dickinson court fashioned a new 
test for use in these cases. The plaintiff 
may recover from a banquet-hosting 
employer when: 

¢ The employee consumed alcohol 
at an employer-hosted party which was 
held to further the employer’s interests 
in some way, and at which the em- 
ployee’s presence was requested or 
impliedly or expressly required; 

¢ The employee negligently con- 
sumed alcohol to the point of 
intoxication when the employee knew 
or should have known he or she would 
need to drive a vehicle; 
¢ The employee caused the accident 


while driving from the banquet; 

¢ The proximate cause of the acci- 
dent, the intoxication, occurred at the 
time the employee negligently drank 
the alcohol.!5 

The Washington court broadly inter- 
preted what constituted an employer 
benefit. It opined that enhancing em- 
ployee morale was a sufficient benefit 
to impose liability. As the dissent 
pointed out, enhancement of employee 
morale is arguably present at an em- 
ployer-sponsored social gathering and 
such a broad interpretation creates 
virtual employer strict liability for em- 
ployee drinking at company parties. 
Not discussed by the dissent is the fact 
that a “request” to attend the party, a 
matter critical to the majority opinion, 
could be found in a mere invitation. 

Thus, under Dickinson, if an em- 
ployer sponsors a party and invites 
employees (that is, requests their at- 
tendance), it may expose itself to strict 
liability for any harm that flows from 
employee drinking—even when the 
harm occurs off the business prem- 
ises.!7 


‘*No Interest’’ Payment Plan 
Low & Stable Premiums 


No Coverage to ‘‘High Risk’”’ 
Practices 
Save More $$$ With 


- ‘‘Claim-Free’’ Discount 
- Size of Firm Discount 


- Optional Deductible Credit 


- CLE Credit 
- Defense Only Firms Credit 


Loss Prevention Services 


- Telephone Hotline Counseling 


Underwritten By One Of America’s Most Innovative Specialty Line Insurance Groups— 
Writing Successful Programs For Dentists, Accountants, Title Agents & Stock Brokers 


- Risk Management Newsletter 


Insurance Program Limited To Firms With Up To Five Lawyers 


National Lawyers Risk Management Association 


1-800-252-3915 


210 University Drive, Suite 900, Coral Springs, FL 33071 


THE FLORIDA BAR JOURNAL/APRIL 1993 


‘*‘Low Risk’’ Practice 
——— | 
TERS. Rig 
4) 
> 
is 
= 
2 
y 
e 
25 


The holdings in Chastain and Dick- 
inson are all very well, but do they 
apply in Florida? 

The answer is, very possibly. 

In Holmes v. Carroll Air Systems, 
Inc., 523 So. 2d 164 (Fla. 4th DCA 
1988), the court may have supplied a 
means to circumvent the state’s dram 
shop act.!8 In Holmes, an employee of 
Carroll Air Systems attended a dinner 
sponsored by the American Society of 
Heating, Refrigerating, and Air Condi- 
tioning Engineers. After the dinner, 
many of the participants attended a 
cocktail party. Carroll Air’s employee 
left the party about midnight and on 
the way home ran into the plaintiffs 
car, which was stopped at a stoplight. 
After the trial court granted Carroll 
Air summary judgment, the district 
court reversed and sent the case back 
because: “[W]e are . . . convinced that 
summary judgment in favor of Carroll 
Air is premature as there are genuine 
issues of fact existing with regard to 
whether Mills [the employee] was in 
the course and scope of his employment 
at the time of the accident.”!9 

The Florida test for respondeat supe- 
rior liability is similar to that in 
Washington. In this state, an employer 
is liable for an employee’s acts when 
they are within the course and scope 
of the employee’s employment. Those 
acts are within the scope of employ- 
ment when: 

¢ The conduct is the kind the .em- 
ployee is hired to perform; 

¢ The conduct occurs substantially 
within the time and space limits 
authorized or required by the work to 
be performed; and 

* The conduct is activated at least 
in part by a purpose to serve the 


master.?° 

The question then becomes, can a 
plaintiff successfully argue that em- 
ployee drinking at an employer- 
sponsored gathering satisfies these 
tests? The key factor in any analysis, 
as identified by the Chastain and Dick- 
inson courts, appears to be the nature 
and degree of any benefit an employer 
derives from the gathering that in- 
volves employee drinking. Obviously, 
employees aren’t hired to attend com- 
pany parties, but they may be expected 
to attend. Parties or ostensibly social 
gatherings might qualify as “work” if 
the employer gets some benefit from 
employees’ attendance, even a benefit 
as tenuous as employee good will or 
enhanced morale. Thus, attendance at 
an employee-sponsored party could be 
seen as conduct activated at least in 
part by a purpose to serve the master. 

So far, the Florida courts (Holmes 
aside) have not directly addressed these 
questions. The issue of an employer’s 
liability for employee drinking at a 
company party was raised in the 
amended complaint in Dowell v. Grace- 
wood Fruit Co., 559 So. 2d 217 (Fla. 
1990). In this case, the plaintiff alleged 
that Abbey, Gracewood’s employee, got 
drunk at a company party held on 
company property, drove away, and 
later struck Dowell as she was riding 
a motorcycle.2! However, Dowell was 
forced to drop her respondeat superior 
claim when, with a motion for sum- 
mary judgment, Gracewood filed 
affidavits showing that Abbey didn’t 
work for Gracewood at the time of the 
accident. He was a former employee 
who had worked for the company about 
two weeks during the month before the 
accident.22 At the hearing on Grace- 


wood’s motion for summary judgment, 
Dowell’s attorney conceded that there 
was no ground for respondeat superior 
liability against the company based on 
an official’s affidavit setting out these 
facts, and Dowell abandoned that 
claim.23 Having lost the respondeat 
superior theory, Dowell accepted the 
notion that Gracewood was a social 
host as to its former employee. Dowell 
contended that Gracewood should be 
liable under the dram shop act because 
the company furnished alcoholic bever- 
ages to an allegedly known alcoholic.?4 
This latter issue was the only point 
before the Supreme Court upon a certi- 
fied question from the district court of 
appeal. 

Recognizing in passing that Abbey 
was a “former employee,” the Supreme 
Court held that Gracewood had no 
dram shop or social host liability for 
serving alcoholic beverages to an alleg- 
edly known alcoholic. (Thus, the court 
appeared to accept the parties’ as- 
sumption that, concerning former 
employees, an ex-employer stands as 
a social host.) 

Another Florida case touching on an 
employer’s respondeat superior liabil- 
ity for employee drinking is Bennett v. 
Godfather’s Pizza, Inc., 570 So. 2d 1351 
(Fla. 3d DCA 1991). In this case, an 
employee of Godfather’s who worked 
on the cleanup crew left after work 
with beer he obtained from the store. 
The opinion does not explain how the 
employee got the beer, that is, whether 
during a party or gathering, by gift, 
as an in-kind payment, or by purchase. 
After his departure from the store, the 
employee picked up two women and 
later had an accident with them in his 
car. The women sued for damages for 
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their injuries. The plaintiffs alleged a 
variety of causes of action, including 
respondeat superior and direct negli- 
gence. 

The court rejected these theories, 
treating Godfather’s as a vendor, in 
other words a seller, citing cases in- 
volving the liability of vendors.?5 

In rejecting the respondeat superior 
argument, the court focused on the fact 
that the employee was off duty at the 
time of the accident, and so the em- 
ployee’s actions did not further 
Godfather’s interests. The plaintiffs ap- 
parently did not raise the question of 
any business purpose or benefit accru- 
ing from the provision of beer to the 
employee. 

Bennett should not be an obstacle to 
respondeat superior recovery for em- 
ployee drinking in every case. Given 
the facts, it appears that the case may 
be correctly decided under the Chastain- 
Dickinson business purpose/benefit ra- 
tionale. It does not appear from the 
opinion that Godfather’s sponsored an 
employee party or that Godfather’s 
derived any business benefit from al- 
lowing the employee to take beer away 
from the store. The transaction could 
be characterized as arm’s-length, as if 
the employee was a customer. 


Direct Negligence 

Respondeat superior is not a plain- 
tiff’s only possible theory. An employer 
may also be directly negligent for fail- 
ing to prevent an employee’s drunken 
acts.26 This liability can arise even 
when the employee’s acts are outside 
the scope of employment. 

Courts around the country appar- 
ently have been more apt to find 
employer negligence based on a duty 
to control an employee than they have 
been to find vicarious liability.2? In 
these cases, courts have focused on a 
variety of factors, including the special 
relationship between employers and 
employees which permits greater em- 
ployer control of employees’ behavior 
even in social and quasi-social situ- 
ations;?® the fact that, at a company- 
sponsored social event, the employer 
retains the power to deny drinks to 
employees;?9 or a duty of care created 
when the employer voluntarily assumes 
control over an intoxicated or incapaci- 
tated employee.®° 

An enterprising plaintiff may wish 
to argue some of these approaches in 
the proper situation. 


Such a duty of control can arise 
under the common law or based upon 
an interpretation of the Restatement 
(Second) of Torts. Florida, for instance, 
has recognized that an employer has a 
duty to control an employee, even when 
acting outside the scope of employ- 
ment, in circumstances not involving 
the provision of alcoholic beverages. 
See Garcia v. Duffy, 492 So. 2d 438 
(Fla. 2d DCA 1986), and McArthur 
Jersey Farm Dairy, Inc. v. Burke, 240 
So. 2d 198 (Fla. 4th DCA 1970), both 
of which rely on §317 of the Restate- 
ment (Second) of Torts, which states: 


Sec. 317. Duty of Master to Control Conduct 
of Servant 


A master is under a duty to exercise reason- 
able care so to control his servant while 
acting outside the scope of his employment 
as to prevent him from intentionally harm- 
ing others or from so conducting himself as 
to create an unreasonable risk of harm to 
them if 


(a) the servant 
(i) is upon the premises in possession of 
the master or upon which the servant 
is privileged to enter only as his 
servant, or 
(ii) is using a chattel of the master, and 
(b) the master 
(i) knows or has reason to know that he 
has the ability to control his servant, 
and 
knows or should know of the neces- 
sity and opportunity for exercising 
such control. 


(ii) 


It may be possible to extend this 
restatement section to cover employee 
drinking. For example, one could argue 
that beverages served at a party consti- 
tute an employer’s chattel. Their use 
would occur when drunk. This position 
may carry some weight in conjunction 
with a showing that the social event 
masked some business purpose or bene- 
fit. However, it is subject to attack by 
the argument that once given to the 
employee, beverages lose their status 
as employer’s chattels and become the 
employee’s. 


In any event, the plaintiffs in Ben- 
nett v. Godfather’s Pizza, Inc., raised 
Restatement §317 unsuccessfully. The 
Bennett court rejected their contention 
that the beer and cups taken by the 
employee constituted Godfather’s chat- 
tels under that section because, in its 
view, the proximate cause of the plain- 
tiffs’ injuries was the drinking of the 
beer, not its provision. The court also 
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concluded that because the accident 
occurred off the business premises, 
Godfather’s had no duty to control the 
employee’s conduct. Significantly, even 
this part of the opinion turned on the 
court’s perception of Godfather’s as a 
vendor. Perhaps the result will be 
different in another case if the em- 
ployer is not perceived so strongly as 
a vendor or seller. 

At best it is hard to predict how the 
Florida courts will address allegations 
of direct employer negligence. 


Conclusion 

The extent of employer liability for 
company parties is still uncharted ter- 
ritory in Florida. Ultimately, company 
or employer liability will turn on the 
specific facts of individual cases. If, for 
instance, an employer or its caterer 
offers a cash bar at a party, there is a 
possibility that the employer will be 
seen as a vendor, protected by the 
dram shop act from any liability. With- 
out any direct sale to employees, with 
open bars, free kegs, or employer-paid 
drinks, liability will probably turn on 
the nature and degree of any business 
purpose or benefit that the enterpris- 
ing plaintiff can demonstrate, or on the 
degree of control the employer main- 
tains over employee drinking. 

We will only know for sure after hard 
fought cases.0 

1 These parties or events can take many 
forms. Here are a few permutations: 

On the business premises: 

1) Open bar, company pays for the drinks, 
bartenders serve employee/guests. 

2) Open bar/keg/cooler/punch bowl, com- 


pany pays for the drinks, employee/guests 
serve themselves. 
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At best it is hard to 
predict how the 
Florida courts will 
address allegations 
of direct employer 
negligence 


3) Cash bar, company provides the drinks 
and employee/guests pay for them, served 
by bartenders who are either company em- 
ployees themselves or hired for the occasion. 

4) The company dinner either catered by 
the company itself or a hired caterer, with 
drinks served with the meal. 

5) Employee-sponsored party at the job 
site. The company knows about the party 
and provides the beverages. 

6) Employee-sponsored party at the job 
site. Company knows about the party, does 
not discourage it. Some management people 
may even participate. Employees provide 
their own drinks. (A common time and place 
for such parties is after work in the parking 
lot.) 

Off the business premises: 

1) Company-sponsored party at a hotel/ 
restaurant/picnic, with open bar. Company 
pays for the drinks, bartenders serve em- 
ployee/guests. 

2) Company-sponsored party at a hotel/ 
restaurant/picnic, with open bar. Company 
pays for the drinks. Employee/guests serve 
themselves. 

3) Company-sponsored party at hotel/ 
restaurant/picnic, with cash bar. Company 
bought the drinks which are resold to em- 
ployee/guests by bartenders. 

4) Company dinner at hotel/restaurant, 
with drinks provided by the company and 
served with the meal. Employees may have 
been asked to pay for the meal, with some 
of the charge going to defray the cost of the 
beverages. 

5) Company employees either hold a re- 
ception or dinner for clients/customers, or 
take them out for drinks. 

In those cases when employees hold their 
own parties on company property and pro- 
vide their own drinks, the weight of 
authority appears to tilt against holding the 
employer vicariously liable for any damages 
that ensues. See Tallariti v. Kildare, 820 
P.2d 952 (Wash. App. 1991) (no duty to 
control employees drinking on company prop- 
erty during nonworking hours); Bruce v. 
Chas Roberts Air Conditioning, Inc., 801 
P.2d 456 (Ariz. App. 1990) (no direct liabil- 
ity when employees drink and socialize on 
employer’s property after work, even though 
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supervisors participate in the party). In 
both cases, the employees bought the bever- 
ages themselves. 

? The full text of the statute is: 

“Liability for injury or damage resulting 
from intoxication.—A person who sells or 
furnishes alcoholic beverages to a person of 
lawful drinking age shall not thereby be- 
come liable for injury or damage caused by 
or resulting from the intoxication of such 
person, except that a person who willfully 
and unlawfully sells or furnishes alcoholic 
beverages to a person who is not of lawful 
drinking age or who knowingly serves a 
person habitually addicted to the use of any 
or all alcoholic beverages may become liable 
for injury or damage caused by or resulting 
from the intoxication of such minor or 
person.” 

3 On its face, Star. §768.125 should 
embrace a social host. See Justice Adkins’ 
dissent, Bankston v. Brennan, 507 So. 2d 
at 1388-1390. In reaching its decision, the 
majority explained away the plain language 
of the statute by focusing on the act’s 
legislative history, which indicated the leg- 
islature intended to change the beverage 
licensing laws, not its negligence statutes. 

4 See Migliore v. Crown Liquors of Brow- 
ard, Inc., 448 So. 2d 978 (Fla. 1984); 
Armstrong v. Munford, Inc., 451 So. 2d 480 
(Fla. 1984); and Forlaw v. Fitzer, 456 So. 
2d 432 (Fla. 1984). 

5In Missouri, a person apparently is a 
social host if he or she does not sell alcoholic 
beverages to guests. See McClure v. McIn- 
tosh, 770 S.W. 2d 406 (Mo. App. 1989). 

6 See also Harris v. Trojan Fireworks, 120 
Cal. App. 3d 157, 174 Cal. Rptr. 452 (Cal. 
App. 4th Dist. 1981); and Boynton v. Mc- 
Kales, 139 Ca. App. 2d 777, 294 P.2d 733 
(Cal. App. 1st Dist. 1956). In these cases, 
the court found sufficient business purpose 
in a company party intended to promote 
continuity of the company’s workforce to 
impose respondeat superior liability when 
an intoxicated employee Jater injured some- 
one in a car accident. 

7 This was a diversity case. North Caro- 
lina was the state in which the accident 
occurred. 

8 Chastain v. Litton Systems, Inc., 694 
F.2d 957, at 960 (4th Cir. 1982). 

9 Chastain, 694 F.2d at 960. Chastain 
also turned in part on the point that North 
Carolina had apparently modified its com- 
mon-law doctrines to permit liability on 
businesses promoting business interests, 
regardless of whether they were vendors. 
This point has been used by other courts to 
distinguish the case. See Thies v. Cooper, 
753 P.2d 1280, 1283 (Kan. 1988) (Chastain 
inapplicable because Kansas had no similar 
common-law doctrine for business liability 
concerning the furnishing of alcoholic bever- 
ages). 

In my opinion, the Thies court’s effort to 
distinguish Chastain is strained and short- 
sighted. The opinion does not rest its 
conclusion on the observation that North 
Carolina law recognizes liability for busi- 
nesses furnishing alcoholic beverages. The 
Chastain court made that observation be- 
cause of the court’s awkward position: It 
was a federal court, exercising diversity 


| 
| 


jurisdiction, in a case of first impression in 
the forum state. The court found itself 
having to predict how a North Carolina 
court would rule if presented with the same 
issue. Thus, the Chastain court took comfort 
from the fact that North Carolina imposed 
some liability on vendors for furnishing 
alcoholic beverages to intoxicated people. 
Chastain, 694 F.2d at 960-961. 

More significantly, after making this ob- 
servation, the Chastain court went on to 
find that general common-law principles of 
liability applied to the business. Those prin- 
ciples included general duties of care, 
proximate cause, and respondeat superior 
liability. Chastain, 694 F.2d at 961-962. 

10 See Thies v. Cooper, 753 P.2d 1280, 
1284 (Kan. 1988). 

11 Respondeat superior liability is a spe- 
cies of vicarious liability built on agency 
theory. See RESTATEMENT (SECOND) OF TorRTS 
§317 (Comment b). 

12 Chastain, 694 F.2d at 962. 

13 “The initial focus would be on whether 
the banquet was a purely social function or 
sufficiently related to the employer’s busi- 
ness to bring the employees attendance 
within the scope of employment.” Dickinson 
v. Edwards, 716 P.2d 814, at 820 (Wash. 
1986). 

14 Dickinson, 716 P.2d at 819. 

15 Td. at 820. 

16 Td. at 830 (Durham, J., dissenting). 

17 Dickinson was before the Washington 
Supreme Court on appeal of an order grant- 
ing the defendant’s motion for summary 


judgment. Thus, while the court’s decision 
did not result in the direct imposition of 
liability on Kaiser, it opened the door for a 
jury to find liability. 

18 The fact that a state has a dram shop 
act limiting liability of people who furnish 
others with alcoholic beverages does not 
necessarily preclude recovery under general 
tort theories. See Romeo v. Van Otterloo, 
323 N.W. 2d 693, 696 (Mich. App. 1982). 

19 Holmes v. Carroll Air Systems, Inc., 523 
So. 2d 164, at 165 (Fla. 4th D.C.A. 1988). 

20 See Sussman v. Florida East Coast 
Properties, Inc., 557 So. 2d 74, 75-76 (Fla. 
3d D.C.A. 1990). 

21 See Dowell v. Gracewood Fruit Co., 
Supreme Court case no. 74,404, amended 
complaint p. 1. 

22 See Gracewood’s brief, Dowell v. Grace- 
wood Fruit Co., pp. 2-3. The accident 
occurred on May 16, 1981. Abbey had worked 
for Gracewood as a forklift driver from April 
6 to April 19, 1981. 

23 Appendix to Gracewood’s brief, Dowell 
v. Gracewood Fruit Co., pp. 21-22. 

24 Gracewood submitted affidavits with 
its motion for summary judgment disputing 
that Abbey was a known alcoholic. The 
plaintiff did not file counter-affidavits. Grace- 
wood’s brief, Dowell v. Gracewood, pp. 2-3. 
See also Gracewood’s appendix. 

25 See Bennett v. Godfather’s Pizza, Inc., 
570 So. 2d 1351, at 1353 (Fla. 3d D.C.A. 
1991). 

26 An employer’s direct negligence and its 
respondeat superior liability are not the 
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same. See Bryant v. CSX Transportation, 
Inc., 577 So. 2d 613, 615-616 (Fla. 1st 
D.C.A. 1991). 

27 See, e.g., Divecchio v. Mead Corp., 361 
So. 2d 850 (Ga. App. 1987); Thies v. Cooper, 
753 P.2d 1280 (Kan. 1988); Rodriguez v. 
Solar of Michigan, Inc., 478 N.W. 2d 914 
(Mich. App. 1991); Romeo v. Van Otterloo, 
478 N.W. 2d 693 (Mich. App. 1982); Meany 
v. Newell, 352 N.W. 2d 779 (Minn. 1984); 
Chastain v. Litton Systems, Inc., 694 F.2d 
957 (4th Cir. 1982); Otis Engineering Corp. 
v. Clark, 668 S.W. 2d 307 (Tex. 1983); 
Spruiell v. Schlumberger, Ltd., 809 S.W. 2d 
935 (Tex. App. 1991); Dickinson v. Edwards, 
716 P.2d 814 (Wash. 1986); and Halligan 
v. Pupo, 678 P.2d 1295 (Wash. App. 1984). 

28 See Dickinson v. Edwards, 716 P.2d 
814, 821-822 (Wash. 1986), concurring opin- 
ion. 

29 See Rodriguez v. Solar of Michigan, 
Inc., 478 N.W. 2d 914 (Mich. App. 1991). 
In this case, the employee was a minor. 
While this was a significant fact in the 
opinion, the court also placed great weight 
on the fact that Solar, the defendant, main- 
tained some control over the service of 
drinks to its employees who were minors. 
There was evidence that Solar had, in fact, 
taken drinks away from some minors when 
warned that they were drinking. 

30 See Otis Engineering v. Clark, 668 S.W. 
2d 307 (Tex. 1983); Spruiell v. Schlum- 
berger, Ltd., 809 S.W. 2d 935 (Tex. App. 
1991). 
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Does “Hardball” Litigation 
Produce the Best Result 
for Your Client? 


by Robert L. Haig and Robert S. Getman 


e think it does, if done 

responsibly and with 

good judgment, and in- 

deed, we think you owe 
it to your client. But don’t stop reading 
yet! 


What Is Hardball Litigation? 
First you must understand how we 
define that elusive term, “hardball liti- 
gation.” Trying to do so recalls the 
famous remark attributed to the late 
Justice Potter Stewart, grappling with 
the problem of defining “obscenity” —“ 
know it when I see it.” Sophisticated 
litigators, outside and in-house coun- 
sel, know “hardball litigation” when 
they see it. Clients who have not previ- 
ously been “through the wringer” of 
litigation may well see all litigation— 
seemingly endless discovery, delay af- 
ter delay, and bill after bill—as hard- 
ball. Long ago, Ambrose Bierce, in the 
“Devil’s Dictionary,” defined “litigant” 
as a “person about to give up his skin 
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for the hope of retaining his bones” and 
“litigation” as a “machine which you 
go into as a pig and come out of as a 
sausage.” 

Today’s legal and lay periodicals con- 
tain various stories about hardball liti- 
gation; not so long ago, the book Win- 
ning By Intimidation, and other books 
like it were best sellers. Graphic de- 
scriptions, usually given by those at 
the receiving end, run the gamut of 
adjectives: aggressive; persistent; hard- 
nosed; tough; “Rambo”-style; “take-no- 
prisoners” and “give no quarter”; mak- 
ing opposition’s ordeal as expensive 
and tiring as possible; obnoxious; mean- 
spirited; ad hominem; petty obstruc- 
tionism; “dirty players”; and “scorched 
earth.” 

Concrete examples that might occur 
to a litigator include timing service of 
papers to be at the proverbial 11th 
hour—or later—or at the verge of an 
adversary’s vacation, holiday, or birth 
of a child; using modern technology to 
enhance the speed of your fastball (fax 
service of a 50-page reply brief at 3 
a.m. is not unknown); refusing to stipu- 
late to extensions or adjournments, no 
matter how great the adversary’s need 
and how reasonable the request; get- 
ting the last word, no matter how or 
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what, in volumes of paper; burying the 
adversary in lengthy interrogatories 
and document requests, or intermina- 
bly prolonging and obstructing deposi- 
tions; and generally acting belliger- 
ently, especially within the ken of the 
client. So what is hardball and what 
is softball? 


Ethical Rules 

One peg setting the boundaries of 
hardball litigation, of course, is the 
ethical rules of the legal profession, 
embodied in many states in the disci- 
plinary rules set forth in the American 
Bar Association Model Code of Profes- 
sional Responsibility. Disciplinary Rule 
(DR) 1-102 warns counsel not to cir- 
cumvent disciplinary rules, be dishon- 
est, or prejudice the administration of 
justice. DR 2-109, paralleling many 
sanctions rules, tells lawyers not to act 
merely to harass adversaries. DR 2- 
110 prescribes when a lawyer must 
withdraw from representation if his 
client’s position is ethically problematic, 
and DR 7-102 cautions that we must 
represent our clients within the bounds 
of the law. And at trial, DR 7-106 
governs our conduct, our disclosure of 
authorities to the court, what not to 
question about, allude to or assert, 
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acting with courtesy and without flout- 
ing or circumventing the rules. Finally, 
DR 9-101 adds the overlay that law- 
yers should avoid even the appearance 
of impropriety. 

Yet the same ethical rules (e.g., DR 
7-101) recognize that a lawyer owes the 
client zealous representation. The pre- 
amble to the American Bar Association 
Model Rules of Professional Conduct 
of 1983 declares: “A lawyer is a 
representative of clients, an officer of 
the legal system and a public citizen 
having special responsibility for the 
quality of justice.” If these three roles 
are equal, representation of the client 
is put as the first among equals. 

The Model Rules’ preamble contin- 
ues: “As advocate, a lawyer zealously 
asserts the client’s position under the 
rules of the adversary system.” And 
Model Rule 1.3’s comment states that 
a lawyer must be tough even in the 
face of personal pain. “A lawyer should 
pursue a matter on behalf of a client 
despite opposition, obstruction or per- 
sonal inconvenience to the lawyer, and 
may take whatever lawful and ethical 
measures are required to vindicate a 
client’s cause or endeavor. A lawyer 
should act with commitment and dedi- 
cation to the interests of the client and 
with zeal in advocacy upon the client’s 
behalf.” 

That zeal is the very foundation of 

our adversary system. Tenacity and 
persistence are important qualities in 
a litigator. The classic statement of the 
lawyer’s role in an adversary system 
was Lord Brougham’s, in defending the 
Queen in Queen Caroline’s Case. 
Warning that he would defend his 
client on a ground that would literally 
have brought down the kingdom, Lord 
Brougham declared: 
An advocate, in the discharge of his duty, 
knows but one person in all the world, and 
that person is his client. To save that client 
by all means and expedients, and at all 
hazards and costs to other persons, and, 
amongst them, to himself, is his first and 
only duty; and in performing this duty he 
must not regard the alarm, the torments, 
the destruction which he may bring upon 
others. Separating the duty of a patriot from 
that of an advocate, he must go on reckless 
of the consequences, though it should be his 
unhappy fate to involve his country in 
confusion.! 

Thus hardball litigation, in certain 
ways, goes hand in hand with our 
system. Because the fact-finding pro- 
cess depends on the contention of op- 
posing ideas, on clashing arguments, 


hurled by adversaries, litigation oft 
resembles bloodless war. The New York 
Times recently quoted famed trial law- 
yer Gerry Spence as saying he comes 
to court to do battle, not dance the 
minuet.? A local bar association presi- 
dent has commented: “[L]itigation is 
war, the lawyer is a gladiator, and the 
object is to wipe out the other side.”3 

Some advocates argue that, if you 
are well-armed with “smart bombs” 
and your opponent’s performance 
scarcely measures up to that of the 
Iraqi Army in the Gulf War, nothing 
is wrong if you win out. In fact, as a 
New York City Bar report stated, hard- 
ball tactics alone may bring victory, 
as “many clients do crumble in the face 
of an opposing counsel’s campaign of 
harassment, and those lawyers who set 
out to make life unremittingly unpleas- 
ant for their adversaries often do suc- 
ceed in wearing those adversaries 
down.”* A distinguished judge of the 
Southern District of New York, dis- 
cussing the relationship between set- 
tlement and trial preparation, com- 
ments that “you must pray for peace 
but prepare for war.” 

Yet some hardball litigators act ac- 
cording to the cliche that “all’s fair in 
love and war.” And that cliche is po- 
etry, not literal truth. Even if litigation 
were war, the ethical rules would be 
our equivalent of the Geneva Conven- 
tion. 

Indeed, though mandating zeal, the 
Model Rules put bounds on it. The 
preamble prescribes that as negotiator— 
a role we frequently assume during 
litigation—“a lawyer seeks a result 
advantageous to the client but consis- 
tent with requirements of honest deal- 
ing with others.” And the comment to 
Rule 1.3, on zeal, bears the caveat that 
“a lawyer is not bound to press for 
every advantage that might be realized 
for a client. A lawyer has professional 
discretion in determining the means 
by which a matter should be pursued.” 
Finally, Model Rule 3.4 sets forth a 
variety of guidelines designed to effect 
fairness to opposing counsel. 


Civility Also 
Produces Good Results 

Civility and fairness can—many say 
must —coexist with hardball represen- 
tation. Hardball litigation, like hard- 
ball itself, can be played fair or foul. 
So, we believe, another peg setting the 
bounds to hardball litigation is reason- 
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able fairness, lack of overreaching, and 
reasonable civility under the circum- 
stances. 

In our professional lives, we are 
impressed by lawyers’ mastery of a 
situation, the facts, the law, the people 
involved; we think our clients feel the 
same way. But mastery can be loud or 
quiet. Surely we have all seen, imag- 
ined, or enacted a scene in which a 
witness has to be browbeaten into the 
truth. Yet, push can simply beget shove, 
and rancor can drown out merit. And 
often, calm and quiet firmness can win 
the day. As Shakespeare wrote at the 
very beginning of Richard II: “Let not 
my cold words here accuse my zeal. Tis 
not... The bitter clamour of two eager 
tongues, Can arbitrate this cause be- 
twixt us twain.”5 


Courts Discourage 
Hardball Litigation 

Our clients, and judges and juries, 
are our judges. The former are quick 
to see good results and we think— 
except perhaps for highly charged fam- 
ily disputes—do not simply equate nas- 
tiness and overreaching with good law- 
yering. Juries, not as inured as some 
litigators to abusive behavior, will often 
hold it against its protagonist; judges, 
looking down from the bench, often 
loathe incivility and readily detect and 
punish repeated overreaching. 

Thus, Chief Judge Neal P. McCurn 
of the Northern District of New York 
urged that the courts need fewer 
“Rambo lawyers” and more attorneys 
who practice the fine art of civility: 
“We need forbearance and cooperation, 
not rigidity and antagonism.” Simi- 
larly, Judge Marvin E. Aspen of the 
Northern District of Illinois chaired a 
special committee on civility appointed 
by Chief Judge William J. Bauer of the 
Seventh Circuit Court of Appeals, which 
attempted bv survey to quantify “civil- 
ity” in the federal courts there and 
sadly found it wanting and worsening.’ 

Overworked judges faced with over- 
crowded dockets and pressures for effi- 
cient “case management” are in- 
creasingly impatient with harassment 
and delay—and increasingly better 
armed with sanction powers to smite 
such tactics’ perpetrators. 

The Second Circuit Court of Appeals 
recently considered in Derechin v. 
SUNY? a pretrial statement that listed 
200 “possible witnesses,’ many with 
incorrect job titles. The court observed 


that the pretrial filing “was not objec- 
tively reasonable and was plainly a 
harassing tactic, undertaken in retali- 
ation for what [counsel] perceived was 
harassment by opposing counsel... . 
Perhaps fire may be effectively used 
to fight fire in some circumstances, but 
not in a courtroom when the ‘fire’ is 
adversary counsel’s improper behav- 
ior.” 

In Gaiardo v. Ethyl Corp., 835 F.2d 
479 (3d Cir. 1987), the court of appeals 
for the Third Circuit frowned on abusive 
litigation tactics while approving a 
denial of Rule 11 sanctions in a suit 
which it found nonfrivolous albeit un- 
justified under current law. At the 
same time that the Third Circuit 
praised effective advocacy and encour- 
aged good-faith arguments for the modi- 
fication or extension of existing law— 
advocacy in the best traditions of the 
ethical rules—it warned the bar against 
over-aggressive use of Rule 11: 


The use of Rule 11 as an additional tactic 
of intimidation and harassment has become 
part of the so-called hardball litigation 
techniques espoused by some firms and 
their clients. These practitioners are cau- 


tioned that they invite retribution from 
courts which are far from enchanted with 
such abusive conduct. A court may impose 
sanctions on its own initiative when the 
Rule is invoked for an improper purpose.® 


In Chambers v. Nasco, Inc., 111 S. 
Ct. 2123 (1991), 115 L.Ed.2d 27 (1991), 
the U.S. Supreme Court approved a 
district court’s initiative in imposing 
sanctions even when the rationale for 
sanctions went beyond Rule 11 and 
extended to invoking the court’s inher- 
ent power. The Supreme Court in Nasco 
upheld stiff sanctions against a bad- 
faith litigant not pursuant to Rule 11, 
but to the district court’s “inherent 
power” to sanction misconduct. And 
the high court reminded the bar that 
there are many other rule-based and 
statutory sources of sanctions besides 
Rule 11 and the court’s inherent power, 
including Rules 16(f), 26(g), 30(g), 37, 
41(b), and 56(g) of the Federal Rules 
of Civil Procedure, and 28 U.S.C. 
§§1912 and 1927.10 

The District Court for the Northern 
District of Texas, especially convened 
en banc, in a case featuring multiple 
motions for sanctions and to strike 
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filings, recently issued a broad warning 
to litigators to behave and promul- 
gated standards of litigation conduct 
for its civil cases: 


We address today a problem that, though 
of relatively recent origin, is so pernicious 
that it threatens to delay the administra- 
tion of justice and to place litigation beyond 
the financial reach of litigants. With alarm- 
ing frequency, we find that valuable judicial 
and attorney time is consumed in resolving 
unnecessary contention and sharp practices 
between lawyers. Judges and magistrates 
of this court are required to devote substan- 
tial attention to refereeing abusive litiga- 
tion tactics that range from benign incivility 
to outright obstruction. Our system of jus- 
tice can ill-afford to devote scarce resources 
to supervising matters that do not advance 
the resolution of the merits of a case; nor 
can justice long remain available to deserv- 
ing litigants if the costs of litigation are 
fueled unnecessarily to the point of being 
prohibitive. 

As judges and former practitioners from 
varied backgrounds and levels of experi- 
ence, we judicially know that litigation is 
conducted today in a manner far different 
from years past. Whether the increased size 
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“| do solemnly swear: 
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preserve inviolate the secrets of my clients, 
and will accept no compensation in con- 
nection with their business except from 
them or with their knowledge and ap- 
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unless required by the justice of the cause 
with which | am charged; 

“| will never reject, from any consid- 
eration personal to myself, the cause of 
the defenseless or oppressed, or delay 
anyone’s cause for lucre or malice. So 
help me God.” 
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of the bar has decreased collegiality, or the 
legal profession has become only a business, 
or experienced lawyers have ceased to teach 
new lawyers the standards to be observed, 
or because of other factors not readily cate- 
gorized, we observe patterns of behavior 
that forebode ill for our system of justice. 
We now adopt standards designed to end 
such conduct.!! 


The court adopted and reprinted 
extensive excerpts from the Dallas Bar 
Association’s new “Guidelines of Pro- 
fessional Courtesy” and “Lawyer’s 
Creed,’ directing professional courtesy, 
cooperation, civility, and professional- 
ism between opposing counsel. 


Hardball Litigation 
and Cost-effectiveness 

A good lawyer’s human relations 
skills help judge not only how far the 
lawyer may responsibly go with a court 
or adversary, but also how to be sure 
the client understands what the lawyer 
is doing and why, so the client will not 
mistake any acts for weakness. A good 
litigator thinks long-range and, for the 
client’s sake, carefully gauges the cost- 
benefit ratio of the tactics. 

A successful litigator achieves the 
best result for the client in the most 
cost-effective way. The litigator who 
initiates or participates in a hardball 
contest must evaluate whether losing 
not only the war but also the client is 
at risk. Clients hate hardba!] litigation 
designed to inflate either the lawyer’s 
ego or wallet. Even if the client ex- 
pressly demands the use of hardball 
litigation at the commencement of the 
case, the litigator must try to predict 
the client’s reaction after the bills start 
rolling in and must provide appropri- 
ate counsel. Finally, the litigator must 
keep in mind that certain aspects of 
hardball litigation may be more appro- 
priate in a case with $10 million genu- 
inely in dispute than in a case involv- 
ing one-tenth that amount. 

Sometimes the cost to the adversary 
from some hardball tactics is not worth 
inflicting. Sometimes the tactic is not 
worth the candle simply because of the 
tangible (or intangible) cost to the 
client. Sometimes hardball becomes a 
habit which makes one a more predict- 
able—thus weaker and easier to trap— 
adversary. Because you get to be at 
both the giving and receiving end in 
most phases of pretrial and trial prac- 
tice, future retaliation from the adver- 
sary sometimes cancels any short-term 
advantage. A litigator who reflexively 


refuses all requests for extensions of 
time or never yields an iota on position 
in discovery will often be “hoisted on 
his own petard” later in the case. 

Hardballing may backfire in other 
ways. In the recent disputes between 
savings and loan regulators and Lin- 
coln Savings & Loan, represented by a 
distinguished New York law firm, the 
agency’s staff and litigators were re- 
ported to have been spurred to act 
much more aggressively by defense 
counsel’s hardball tactics.!2 Moreover, 
it is wise to consider a given hardball’s 
potential for loss of goodwill with the 
trier—or even with the adversary, 
which may “poison the well” of even- 
tual settlement of the case. Again, the 
Lincoln case may furnish an example, 
for it has also been reported that when 
the law firm sought to settle the case, 
the regulatory agency was far more 
demanding because it had perceived 
the law firm as having hardballed 
excessively. !8 

Why do we “play hardball”? To im- 
press the client? To send messages, 
such as “we won’t settle’ or “don’t 
tread on me”? Simply to delay the day 
of reckoning? Or, to actively harass the 
opposing party? To follow the cliche 
that “the best defense is a good of- 
fense”? That cliché may sometimes not 
hold true: Over-aggressive tactics may 
send a message of the case’s weakness. 
At least some cases so weak that hard- 
ball litigation is virtually their only 
hope of salvation should be settled 
instead of hardballed. 

Yet in some cases, like product liabil- 
ity cases attacking an entire product 
line, a client may rightly perceive that 
early settlements would open the flood- 
gates to claims and suits, and that 
hardball litigation is the only sensible 
course. There are some defendants 
whom are particularly vulnerable to 
unfounded claims. A municipal govern- 
ment or consumer product manufac- 
turer which litigates too weakly or 
pays too readily in response to specious 
personal injury claims risks drawing 
the attention of litigants and their 
counsel like sharks to a wounded whale. 
Lawyers talk to each other. They know 
who is tough and who is easy to extract 
a settlement from and to beat at trial. 
Some frequent defendants would bene- 
fit mightily from sending a message to 
the bar that they are no longer easy 
targets. 

Even when hardball is the best 


means to the client’s ends, it is rarely 
the only course, and serving the client 
means responsibly evaluating all the 
alternatives. If simple hardball were 
always a wise litigation tactic, lawyer- 
ing would be a far simpler profession 
than it is. And if litigation is like war, 
we should remember that most wars 
have more than one battle and more 
than one objective—and that the goals 
may shift during the struggle. Because 
what truly best serves our clients is 
achievement of their goals in a dispute, 
we must always measure our tactics 
and strategies against those goals. It 
is those goals that will determine 
whether, when, and how to play hard- 
ball. 
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Maintain Your Perspective 
Perhaps the ultimate point is that a 
good litigator does play hardball up to 
a certain point, but doesn’t cross it. 
Determining that point in particular 
situations requires the use of experi- 
ence and good judgment—prime quali- 
ties of a skilled litigator in any event. 
We all know tough litigators whom we 
respect. We think that those models 
are living proof that there is a kind and 
style of hardball litigation that gener- 
ally serves the client and the justice 
system. Thinking about those role- 
models, and not the overreachers, helps 
keep us on the path of serving the 
client aggressively, imaginatively, and 
well—without impropriety. Finally, we 
must all think beyond today’s case, as 
wrapped up as we usually get in it. In 
the long run, a good litigator must 
consider his or her own reputation, not 
only for the sake of effectiveness in the 
next case for the same or another 
client, but for the litigator’s own sake. 
We can serve ourselves well while we 
serve our clients well.4 
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GOVERNMENT LAWYER 


Government Attorneys: 
Unsung Heroes of The Florida Bar 


hen one thinks of The 
Florida Bar, an image 
of highly-paid private 
attorneys arguing be- 
fore a jury comes to mind. 

But 13.5 percent of the Bar’s mem- 
bership, or approximately 5,000 law- 
yers, work for government—federal, 
state, or local. 

When I became attorney general at 
the age of 38, I thought I was fairly 
young to be in such a responsible legal 
position. Then I looked around me in 
the department at lawyers much 
younger handling cases of major sig- 
nificance to the state. 

The importance of the service these 
lawyers provide for the public is often 
underestimated, and like many public 
sector jobs, the salaries pale in com- 
parison to the private sector. Yet many 
of the best and brightest from our law 
schools choose public service careers 
because it’s where the action is. 

According to a survey of government 
lawyers conducted in 1989 by the Bar, 
about 70 percent of Florida’s govern- 
ment lawyers earn less than the 
$55,000 median income for lawyers in 
private practice. 

An extreme example of the difference 
in pay is the 21-year-old Costello case 
on prison conditions. Kim Tucker, an 
attorney with the attorney general’s 
office, has spent six years on the case. 
She estimates she and other state 
lawyers made an average of $20 an 
hour, or about $33,000 a year, while 
also handling more than 100 other 
cases. Attorneys for the plaintiff made 
up to $165 an hour, or about $1.8 
million in fees and costs since 1980. 

Though the pay is less for govern- 
ment attorneys, the hours are just as 
long and work is certainly as challeng- 
ing and demanding as that of private 
attorneys. 


Public lawyers often 
work with drive and 
dedication based on 
a sense of mission 
that can be lacking 
when the sole object 
is billable hours 


by Jim Smith 


So why do they do it? 

Government lawyers cite a variety 
of reasons: the satisfaction of public 
service, escape from the rat race, no 
worries about client-hunting or billing, 
and the opportunity to make a lasting 
difference. 

For young lawyers, it’s a way into 
the courtroom without waiting for 
years. For lawyers who are older when 
they begin practice, it’s a way to skip 
being the “low man on the totem pole.” 

In response to the growing needs of 
this portion of the Bar, the Govern- 
ment Lawyer Section was created in 
1991. Members of the section are cur- 
rently addressing some of the dispari- 
ties between public and private Bar 
members, such as pro bono require- 
ments. 

Gerald Jaski, general counsel for 
Florida State University and chair of 
the section, says because government 
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lawyers are committed to work for the 
public good by virtue of their practice 
and because they do not have access 
to resources such as telephones and 
secretaries for private cases, they 
should not have to meet the same pro 
bono requirements as private attor- 
neys. The Florida Supreme Court is 
examining the issue. 

“Government lawyers are paid by 
the taxpayers and cannot use public 
money for any purpose other than the 
work they were hired to do,’ Jaski 
says. “Issues, such as this one, affect- 
ing government lawyers have been over- 
looked in the past, and we plan to bring 
them into the light and give the mem- 
bers of our section the attention they 
deserve.” 

During my years of public service, I 
have worked with many government 
attorneys. I would like to introduce 
some of these public servants and give 
you a glimpse into their lives, starting 
with the agency that handles the bulk 
of the state’s litigation—the Depart- 
ment of Legal Affairs. Of the 1,000 or 
so full-time state lawyers, almost 300 
work for the attorney general. 

“T have found the work here more 
interesting than I think it would be 
any other place,” said Assistant Attor- 
ney General Louis Hubener, chief of 
the appellate branch. “There’s a large 
variety of work and I certainly never 
get bored.” 

Hubener handles all kinds of civil 
appeals dealing with everything from 
election laws to state lands to civil 
rights. He’s put 18 years into state 
service, the last 11 years with the 
attorney general’s office. 

“I started off with a very strong 
personal interest in environmental law, 
worked for the old Division of State 
Planning and for the Department of 
Environmental Regulation for many 


years, and came here to focus on appel- 
late work that I really enjoy. After 
you’ve been here a while your responsi- 
bilities increase, and I think that’s 
what a lot of people find attractive.” 

Carolyn Snurkowski, chief of the 
Capitol Collateral Appeals Bureau for 
the attorney general’s office, finds her 
job invigorating because she’s on the 
“cutting edge” of defining the law in 
death penalty appeals, she says. 

Snurkowski has been in government 
service for 20 years and oversees a staff 
of 15 attorneys. She frequently argues 
cases in the Florida Supreme Court 
and has argued before the U.S. Su- 
preme Court four times. Most lawyers 
never have the opportunity to argue 
before the nation’s highest court, and 
she says the large amount of “lawyer- 
ing” is what she enjoys about her job. 

“In government, lawyers get expo- 
sure they might never have in private 
practice,’ she says. “You might work 
five years without seeing a courtroom.” 

According to the Bar’s survey, 30 
percent of government lawyers are 
women, as compared to 20 percent of 
the total lawyer population. The rea- 
son for the higher percentage of women 
lawyers in government is unclear. 

“If there is a perception that more 
women work for the state because it is 
easier, that is not true,’ says Yeteva 
Hightower, chief counsel for the De- 
partment of State’s Division of Elec- 
tions, who played a major role in the 
1992 national and state electors pro- 
cess. 

“Being a government lawyer does not 
ensure a soft, cushioned position. Our 
work is as demanding and requires as 
much expertise as any other legal posi- 
tion. My average work day is 14 hours.” 

Like many government attorneys, 
Hightower passed the bar exam rela- 
tively late in life. She started working 
for the attorney general’s office 25 
years ago as a clerk typist. She worked 
her way through undergraduate and 
law school while holding other posi- 
tions with the attorney general’s office. 

“It’s called doing it the hard way,’ 
she says. “But I never had any doubt 
that I could do it.” 

Hightower remembers career day at 
her high school. She was the only 
female at a program for those who 
wanted to be lawyers. When she raised 
her hand to ask a question, she was 
told law was no place for a woman. “I 
never forgot it,’ she said. “I had never 


realized there was a difference between 
my ability and a male’s ability.” 

She graduated summa cum laude 
from FSU in 1985 and with honors 
from FSU’s law school in 1988, and 
began working for the Division of Elec- 
tions two years ago. Now she has her 
eye on a judgeship. 

One of the reasons Hightower chose 
to work for the state is that she wanted 
to get into the courtroom immediately. 
It worked. 

“The day after I was sworn in as an 
attorney I was handed a full hearing,” 
she said. “I was handling million-dollar 
lawsuits representing the state.” 

Richard Hixson, staff director of the 
House Judiciary Committee, had a simi- 
lar experience. He also went to work 
for the attorney general’s office after 
passing the bar and, he says, was also 
arguing cases right away. 

“Within a week I was arguing federal 
cases in New Orleans,’ he says. Hixson 
worked for two years in the attorney 
general’s office, and has been with the 
legislature 11 years. 

His work now consists of preparing 
and analyzing legislation on a wide 
range of subjects, acting as an adminis- 
trative hearing officer and represent- 


ing the legislature in court. 

“The members of the legislature are 
some of the finest people I’ve ever 
worked with,” he said. “It’s exciting 
work. You get a true sense of fulfill- 
ment. When you’ve completed your 
work, you can actually see that a 
problem has been solved.” 

He also enjoys the sense of family 
he feels with the other employees. 

“We spend more time here during 
session than at home,” he says. “It’s 
important to recognize the quality of 
people that do government legal work.” 

He says the worst problem with 
government employment is losing good 
lawyers to higher-paying, private sec- 
tor jobs, a sentiment echoed by many 
other attorneys. 

Chriss Walker, a senior attorney 
with the Florida Department of Health 
and Rehabilitative Services’ Office of 
Child Support Enforcement, says not 
only do public attorneys make less 
money, they generally have fewer re- 
sources than private firms. He says he 
cannot obtain all the books, documents, 
and computer equipment he needs to 
be competitive with private firms. 

“In providing services, it often comes 
down to providing quantity versus qual- 


“A wonderful computer video game 
for lawyers. sohn Tredennick, Je, Chaiman, ABA USER'S GROUP 


...challenging and fun... Objection! teaches 
the player to make objections quickly. “ - Kurt Copenhagen, HARVARD LAW RECORD 


“It's addictive and thrilling...“ - Steve Inin, INFO WORLD 
“ educational ... authoritative..." - Mark Rosenbush, LAW OFFICE COMPUTING 
” ,..cerebral, realistic and intense.” - Jasper Syivester, COMPUTER GAMING WORLD 


* ...fascinating... you'll enjoy this game..." - Dennis Lynch, CHICAGO TRIBUNE 


OBJECTION! is available for Macintosh, and all IBM 
compatibles (Both 3 1/2" and 5 1/4" disks included). 

It includes a professional manual entitled The Rules of 
Evidence for Witness Testimony, by Ashley S. Lipson, 
Esq. {Author of Demonstrative Evidence and 
Documentary Evidence for Matthew Bender, Inc. and 
Law Office Automation for Prentice-Hall). 


CLE-OBJECTION! also includes three hours of audio cassette lecture. Certified by the 
Florida Bar for 12 hours of CLER credit, with 9 hours of CIVIL TRIAL Certification credit, and 
Designation credit in GENERAL PRACTICE (12 hours) or APPELLATE PRACTICE (6 hours). 


To order CLE-OBJECTION! Call 1-800-832-4980 


or Mail $249.00 (+ $10 Shipping & Handling). (419)531-9764 
For a non-CLE version, send $99.00 (+ $10 S&H) to: FAX: (41 9) 531-0362 


2735 North Holland-Syivania Rd. 
THE FLORIDA BAR JOURNAL/APRIL 1993 37 


INC. Toledo, OH 43615-1844 


Ibie ion 
Le 
= 
= 


ity,” he says. “The number of cases you 
have to do is just overwhelming, and 
the resources just aren’t there.” 

Walker has been an attorney with 
HRS for 15 years and he says the 
agency’s priorities change with every 
new administration, another downfall 
of public work. But he hangs in there, 
he says, because, “I get the opportunity 
to show government can be caring.” 

As a child, Walker was a recipient 
of such care. Raised in a rural Leon 
County farming family, Walker turned 
to the state for help when he lost both 
arms and legs in a tractor accident at 
the age of 14. With the use of prosthetic 
limbs, Walker managed to graduate 
from high school and obtain degrees 
in criminology and law from FSU. 

He started working as a legal con- 
sultant for HRS in 1975 and has been 
there ever since. His job now primarily 
involves providing technical assistance 
to contract attorneys. 

“T have the opportunity to address 
real people with real issues,” he said. 
“T get to know and work with people 
who are extremely committed.” 

Walker says he also enjoys the sta- 
bility and medical benefits that go with 
state employment. Another disabled 
government attorney, Carson Dyal, is 
blind. One benefit in particular at- 
tracted him to state employment—the 
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Jim Smith was elected Florida’s 21st 
secretary of state on November 8, 
1988, after serving 15 months by 
appointment of the governor. He is 
the first Republican elected to the 
Cabinet in 143 years and one of the 
few officials in state history to hold 
two Cabinet seats, having served 
eight years as attorney general. 

This column is submitted on be- 
half of the Government Lawyer Sec- 
tion, Gerald B. Jaski, chair. 


attorney when he began in 1968. “The 
secretary could double as a reader,” 
he says. 

Dyal, chair of the Unemployment 
Appeals Commission, has been sight- 
less since he was a young teenager. 
He now supervises a staff of 16, which 
handles about 10,000 cases a year. 

The comparatively low pay for work- 
ing for the state often results in gov- 
ernment becoming a “training ground” 
for young lawyers, he says. 

“T’ve known many lawyers who have 
come to work for the state who gained 
valuable expertise in workers’ compen- 
sation and then go into private practice 
to make lots of money,” he said. “That 
causes a problem in losing our most 
experienced people.” 

The problem exists at all levels of 
government. Bryant Applegate is an 
assistant county attorney for Orange 
County and one of the most knowledge- 
able voting rights and election law 
attorneys in the state. He says al- 
though many attorneys view public 
work as a training ground, he finds 
voting rights and election law issues 
“much more interesting than drafting 
wills or doing real estate closings.” 

Applegate, who has a decade of city 
and county experience, also works on 
charter issues in Orange County. 

“T enjoy being involved in what I 
consider to be very important public 
issues,” he says. “These are issues that 
are going to have an impact in this 
country in the 1990’s.” 

Many attorneys can speak first hand 
on the differences between public and 
private practice because they have been 
on both sides of the fence. Jaski worked 
for the University of Miami, then for a 
private firm before becoming general 
counsel at FSU in 1978. 

“TI can say that I earned good money 
in private practice and it’s unfortunate 
that government lawyers aren’t com- 
pensated for the quality of work they 
do,” he says. “Some of the best lawyers 
in Florida are government lawyers.” 

Working for a university is “like a 
small law firm attached to a large 
corporate client,” he says. 

“University work has changed in the 
last 25 years. Universities have be- 
come one of the most regulated indus- 
tries, so the work of the university 
attorneys has dramatically expanded. 
The attraction is dealing with issues 
which are momentous and have a tre- 
mendous impact on society. Universi- 
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ties are interesting places given the 
cross section of people involved.” 

Jaski points out that government 
lawyers often have difficulty defining 
who their clients are and have the 
added burden of complying with public 
records laws when going up against 
private attorneys in court. 

“The other side can obtain discovery 
without your even knowing it. If you’re 
representing a public agency, you are 
going in with one hand tied behind 
your back.” 

Frances Sheehy also has experience 
in both public and private sectors. 
Sheehy started her own firm after 
spending five years as a special assis- 
tant U.S. attorney in Miami and senior 
attorney for district counsel, Internal 
Revenue Service. Her years represent- 
ing the United States in tax and 
bankruptcy court helped her gain ex- 
pertise and legal identity that she 
could never have gained with a private 
firm. 

“I probably got 10 years of experi- 
ence in five years,’ she says. “Not only 
was it a great feeling representing your 
client—in my case, the United States— 
but I built myself a reputation. I can’t 
imagine any other place you can be in 
court as fast or as often.” 

I can give you many examples of 
successful high-stakes lawyering on 
the part of government attorneys, even 
when going against the best and most 
expensive counsels in the private bar. 

During my first term as attorney 
general, our lawyers developed a com- 
puter program for detecting price- 
fixing and took a number of road con- 
tractors to court on civil antitrust 
charges for bid-rigging. That case pro- 
duced millions of dollars in settlements 
for the state and changed the way 
roads were built in Florida. 

Lawyers in the tax section, dealing 
with extremely complex issues, col- 
lected $250 million for the state de- 
fending a fuel tax imposed by Florida 
on domestic and foreign airlines. These 
determined litigators would be a bar- 
gain for the state at five times what 
they’re paid. 

I enjoyed being associated with the 
legal tigers in the Department of Legal 
Affairs. I’ve found public lawyers often 
work with drive and dedication based 
on a sense of mission that can be 
lacking when the sole object is billable 
hours. Florida is fortunate to have such 
people.4 
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ver the past several years, 
numerous articles have 
been written concerning 
ways in which the mem- 
bers of The Florida Bar can enhance 
their image and improve their relation- 
ship with the public. Most of the dis- 
cussions have centered on imple- 
menting programs which would in- 
crease the delivery of legal services to 
the poor by Florida lawyers.! All of 
these proposals are indeed noble ones 
and will no doubt provide an avenue 
for greater representation of the de- 
fenseless and oppressed and improve 
the image of attorneys with the public.” 

In addition to pro bono and public 
service activities, members of the Bar 
should not forget that regular daily 
contact with the public provides an 
additional opportunity in which to en- 
hance the public’s perception of attor- 
neys. Considering that in 1990 there 
were 3,222,800 claims filed nationally? 
and over 156,000 cases filed in Flor- 
ida’s small claims courts in 1991,‘ it 
goes without saying that one particular 
type of contact we have all had from 
time to time is a telephone call from a 
prospective litigant concerning a po- 
tential small claims matter. In in- 
stances when it is apparent that the 
potential cost of legal representation 
could equal or exceed the amount in 
controversy,° it is important to take a 
moment to explain the small claims 
process to the individual who may 
ultimately decide to appear pro se. An 
abrupt, “It would cost too much for me 
to represent you on such a small claim,” 
although possibly realistic in light of 
the facts, would clearly be insensitive. 

Attorneys must always remember 
that no matter the monetary amount 
in controversy or the issues involved, 
any potential claim is of utmost impor- 
tance to the individual seeking gui- 
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Explaining Small Claims Court to 
the Prospective Pro Se Litigant 


No matter the 
monetary amount in 
controversy or the 
issues involved, any 
potential claim is of 
utmost importance 
and should be 
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by Brian P. Battaglia 


dance and should be treated as such. 
Whether that particular individual ul- 
timately retains you, discusses his or 
her case with another attorney, or 
chooses to go it alone, a few moments 
spent discussing the small claims court 
procedure will result in the individual 
being better informed about the small 
claims court process and available op- 
tions. An attorney should never forget 
that the law, including the small claims 
court rules, can at times seem like a 
foreign language to the layperson. Thus, 
lawyers, because of their education and 
daily practice, are the only individuals 
who can truly provide the public access 
to an understanding of the law. Taking 
a few moments to discuss the small 
claims court process and being sensi- 
tive to the individual’s needs will surely 
foster better relations between mem- 
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bers of the Bar and the public. 

The following outline has been pre- 
pared to provide an overview of the 
Florida small claims court rules includ- 
ing recent amendments® in order to 
assist the practitioner who sooner or 
later will be contacted by an individual 
concerning a potential small claims 
matter. 


Jurisdiction 

The small claims court, which is 
sometimes referred to as the people’s 
court, hears all actions at law in which 
the claim for damages or property 
involved does not exceed $2,500— 
exclusive of costs, interest, and attor- 
neys’ fees.” 


Commencing the Action 

An action in small claims court is 
commenced by filing the initial plead- 
ing, which is called a statement of 
claim, with the clerk of the county 
court, small claims division.® The state- 
ment of claim informs the defendant 
of the specific claim being asserted 
against him or her by the plaintiff.9 

The potential pro se litigant will be 
nervous and uncertain about preparing 
the statement of claim. Reassure the 
individual that under the small claims 
court rules enacted by the Florida 
Supreme Court, the small claims court 
clerk is instructed to assist in the 
preparation of a statement of claim and 
other papers to be filed in a small 
claims action.!° However, this does not 
mean the small claims court clerk will 
draft the statement of claim. 

In addition, you may want to men- 
tion that there are approved statement 
of claim forms contained in the rules!! 
and some of the small claims court 
clerk’s offices in Florida have various 
preprinted statement of claim forms 
that relate to different causes of action. 
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Statement of Claim 

The caption of the statement of claim 
should identify the plaintiff and the 
defendant!? as follows: 

i) Ifthe suit is against an individual, the 
caption will read: 

CLIENT’S NAME v. PERSON DOE 

(ii) If the suit is against a sole pro- 
prietorship that is unincorporated, the cap- 
tion will read: 
CLIENT’S NAME v. PERSON DOE d/b/a 

XYZ COMPANY 

(iii) If the suit is against a partnership, 
sue the partnership and all general part- 
ners as: 
CLIENT’S NAME v. DOE ENTERPRISES, 
a Florida General Partnership and Person 
Doe, General Partner of DOE ENTER- 
PRISES, a Florida General Partnership 

(iv) If the suit is against a corporation, 
the caption is: 
CLIENT’S NAME v. DOE COMPANY, INC. 

If the individual is unsure of the 
status of the defendant, suggest con- 
tacting the secretary of state in Tal- 
lahassee to ascertain if the defendant 
is a corporation. The secretary of state 
maintains corporate and fictitious name 
information.!3 

Because each claim is different, it is 
important for the individual to set 
forth in the statement of claim the 


specific facts and type of relief being 
sought. 


Check List for 
Statement of Claim 

i) Are all proper plaintiffs named? 

ii) Areall proper defendants named? 

iii) If the claim is based on a written 
document, a copy must be attached to 
the statement of claim.!4 

iv) Is the claim for less than $2,500 
exclusive of costs, interest, and attor- 
neys’ fees?15 

v) Has the proper claim been as- 
serted? (breach of contract, account 
stated, worthless check, etc.) 


Venue 

The individual should also be in- 
formed that the statement of claim is 
to be filed in the county with proper 
venue. Venue is determined by the 
following criteria: 

i) Wherea contract was entered into; 

ii) If the suit is based on an unse- 
cured promissory note, where the note 
is signed or where the maker resides. 

iii) If the suit is to recover property 
or to foreclose a lien, where the prop- 
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erty is located. 

iv) Where the event giving rise to 
the suit occurred. 

v) Where any one or more of the 
defendants sued reside. 

vi) Any location agreed to in a con- 
tract. 

vii) In any action for money due, if 
there is no agreement as to where the 
suit may be filed, where payment is to 
be made. !6 


Summons 

Once the statement of claim is com- 
pleted and filed, a summons entitled 
notice to appear, stating the time and 
place of a hearing, is issued by the 
small claims clerk.!7 The summons is 
provided to the defendant along with 
the statement of claim, notifying the 
defendant that he or she is being sued 
and when the first hearing, called the 
pretrial conference, will take place.1® 

There are three methods for serving 
the summons and statement of claim 
on a defendant: 

i) The sheriff or a private process 
server will deliver the summons and 
statement of claim to the defendant as 
provided by law. There is a charge 
associated with delivering the sum- 
mons to the defendant, but under some 
circumstances there will be no alterna- 
tive. 

ii) Constructive service/service by 
publication, may be used as provided 
by Florida law. However, constructive 
service is a very complicated method 
of service and should not be attempted 
if one is unsure of the procedure. 

iii) Service by registered mail may 
be used. The summons and statement 
of claim must be sent by certified mail 
with a return receipt requested. The 
receipt must be signed by the defen- 
dant or someone authorized to receive 
mail at the residence or principal place 
of business of the defendant. Service 
of process by mail is only authorized 
when the defendant is a Florida resi- 
dent.!9 


Pretrial Conference 

The summons, notice to appear, along 
with the statement of claim, advise 
both the plaintiff and defendant of the 
first date that they are to appear in 
court. The first court appearance is 
called the pretrial conference.”° Both 
parties must appear at the pretrial 
conference.?! If the plaintiff does not 
appear, the statement of claim may be 
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dismissed.22 If the defendant does not 
appear, the plaintiff may be entitled 
to a default judgment against the de- 
fendant.23 In the event both parties 
appear at the pretrial conference, the 
judge or hearing officer will discuss 
with the parties the possibility of set- 
tling the case.”4 In the event the par- 
ties agree to settle the case, then a 
settlement stipulation will be signed 
by the parties.”5 If it does not appear 
that the case can be settled at the 
pretrial conference, the case will be set 
for trial no more than 60 days from the 
date of the pretrial conference.6 


Counterclaims 

The defendant is entitled to bring a 
counterclaim against the plaintiff, if 
such a claim exists. The individual 
should be advised of the two types of 
counterclaims—compulsory and permis- 
sive—and the time limits for filing 
such claims.2? 

A compulsory counterclaim is one 
that concerns the same transaction or 
occurrence that is the subject of the 
plaintiff's statement of claim. A com- 
pulsory counterclaim must be filed not 
less than five days prior to the pretrial 


conference date or within the time 
designated by the court.?8 If not brought 
within the required time limit, a com- 
pulsory counterclaim is considered to 
be abandoned by the defendant and 
may not be raised at a later time.29 A 
permissive counterclaim is one that 
the defendant has against the plaintiff 
that does not relate to the same trans- 
action or occurrence that is the basis 
of the plaintiff's statement of claim. It 
also must be filed not less than five 
days prior to the pretrial conference 
date or within the timeframe desig- 
nated by the court.*° 

A counterclaim must be filed with 
the clerk of the small claims court. 
Unlike the statement of claim, which 
receives a summons issued by the clerk, 
the counterclaim must be served on the 
opposing party.®! Papers that are to 
be served on a party must include a 
certificate of service.*2 The certificate 
should be in the following form: 
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Trial 

On the day of the trial, all parties 
must appear. In order to properly pre- 
sent the case, the individual should be 
advised that organization and proper 
preparation are the keys to increasing 
his or her chance to prevail. The par- 
ties should make sure that any docu- 
ments to be used at trial are marked 
as exhibits and that copies are avail- 
able for the judge. Witnesses should 
arrive early and be prepared to testify. 

It should also be pointed out that at 
the discretion of the judge, testimony 
of any party or witness may be pre- 
sented over the telephone.®° In addi- 
tion, an attorney may represent a party 
or witness over the telephone, if permit- 
ted by the judge.*4 

In order to secure substantial jus- 
tice, the small claims court rules also 
require the judge to assist each party 
not represented by an attorney with 
regard to the procedures to be followed, 
presentation of material evidence, and 
questions of law.*5 The rules of evi- 
dence are also to be liberally con- 
strued.°6 Although the trial is to be 
conducted informally, it still takes place 
in a court of law.37 Therefore, the 
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individual should be reminded to use 
a courteous and respectful manner. 


Judgment 

If an individual successfully prevails 
on the statement of claim or counter- 
claim, the judge will enter a judgment 
in the individual’s favor. Collecting a 
judgment may be a difficult and com- 
plex matter. The small claims rules 
address the limited collection proce- 
dures available under those rules.*® 
However, the individual should be cau- 
tioned that it may be necessary to 
consult with an attorney when it comes 
time to collect the judgment. 


Conclusion 

Please note that in reviewing the 
small claims court rules, an individual 
should be reminded to carefully review 
the rules which may be obtained from 
a local law library. 


1 Hill, Devising a Pro Bono Plan That 
Works, 66 Fia. B.J. 6 (May 1992); Hill, Is 
Professionalism Dead?, 65 F.a. B.J. 8 (July/ 
August 1991); Harkness, The Pro Bono 
Work You Never Hear About, 64 Fta. B.J. 
10 (June 1990); Zack, To Volunteer To Help 
Is To Light a Candle of Hope, 64 Fa. B.J. 
4 (March 1990); Earle, A Methodology For 
Providing Legal Aid, 64 Fia. B.J. 74 (Feb. 
1990). 

2 Oath of Admission to The Florida Bar: 
“(Never reject, from any consideration per- 
sonal to myself, the cause of the defenseless 
or oppressed... 2” 

3 John Geordt, Small Claims and Traffic 
Courts: Caseloads, Procedures and Outcomes 
in 12 Urban Jurisdictions, Williamsburg, 
Va.; National Center for State Courts, 1991. 

4Summary Reporting System, Office of 
the (Florida) State Courts Administrator. 

5Fia. Sm. Ci. R. 7.010(b); monetary 
jurisdiction of small claims court limited to 
$2,500—exclusive of costs, interest, and 
attorneys’ fees. 

6 In Re: Amendments to the Florida Small 
Claims Rules, 601 So. 2d 1201 (Fla. 1992) 
(effective January 1, 1993). 

7 See note 5, supra. 

8 Fia. So. Cu. R. 7.050(a). 

10 Td. 

11 Fra. SM. Cu. R. 7.330 (auto negligence); 
7.331 (for goods sold); 7.332 (for work done 
and materials furnished); 7.333 (for money 
lent); 7.334 (promissory note). 

12 Sm. Ci. R. 7.060(a) and Fia. Sm. 
CL. R. 7.310. 

13 Star. §865.09 (1991). 

14 Sm. Ci. R. 7.050(a)(1). 

15 Fia. Sm. Ci. R. 7.010(b). 

16 So. Cu. R. 7.060. 

Id. 

18 Id. 

19 Sm. Cu. R. 7.070. 

20 Sm. Cx. R. 7.090(b). 
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21 Sm. CL. R. 7.090(a). 
22 Fa. SM. Cu. R. 7.160(a). 
23 Sm. Cu. R. 7.170(a). 
24 Sm. Cu. R. 7.090(b). 
25 SM. CL. R. 7.345. 

26 Fia. Sm. Cu. R. 7.090(d). 
27 Fa. SM. CL. R. 7.100. 

28 Sm. Cu. R. 7.100(a). 
29 Id. 

30 Sm. Cu. R. 7.100(b). 
31 SM. Ci. R. 7.100(c). 
32 Sa. Cu. R. 7.080(e). 
33 Sm. Ci. R. 7.140(f). 
34 Id. 

35 Cu. R. 7.140(e). 
36 Sa. CL. R. 7.140(f). 
37 Id. 


38 Sa. Ci. R. 7.340 (final judgment); 
7.341 (execution); 7.342 (ex parte motion 
and order for hearing in aid of execution). 
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n what may become known as the 
year of the disaster, 1992 left 
taxpayers and their advisors with 
the difficult task of determining 

both the appropriate amount and time 

of recognizing gains or losses 
attributable to a casualty. Although 
constantly fluctuating, estimates of the 
amount of total property damage re- 
sulting from hurricanes Andrew and 

Iniki exceed $30 billion. The insurance 

industry has admitted that insured 

losses constitute less than one-half of 
that amount. By comparison, the 

United States sustained just over $12 

billion in hurricane damage between 

1900 and 1980.1 

This article will provide an overview 
of the federal tax law treatment of 
losses classified as a “casualty” under 

§165 of the Internal Revenue Code of 

1986, as amended, and the regulations 

promulgated thereunder. 


Casualty Losses—in General 
Section 165(a) of the Code allows as 
a deduction “any loss sustained during 
the taxable year and not compensated 
for by insurance or otherwise.’ How- 
ever, in the case of an individual who 
has sustained a loss “not connected 
with a trade or business” or related to 
a “transaction entered into for profit,” 
the deduction allowed under §165(a) 
of the Code is limited to losses caused 
by “fire, storm, shipwreck, or other 
casualty, . . (Emphasis added.) 
¢ Definition of Casualty 
Unfortunately, neither the Code nor 
the history behind §165(c)(3) provides 
us with a definition of the term “other 
casualty.” The task of defining this 
term has been largely left to the courts 
which have “limited its potential scope 
by applying the principal of ejusdem 
generis. Thus, the term has been inter- 
preted to mean ‘an accident, a mishap, 


TAX LAW NOTES 


Casualty Losses 


(A Tax Perspective) 


Casualty losses are 
deductible, however 
the computation of 
loss varies upon the 
type of property 
involved 


by Gregory J. Ritter and 
Joel S. Berman 


some sudden invasion by a hostile 
agency;.. .”3 Another definition con- 
notes an identifiable and damaging 
event that is sudden, unusual, or unex- 
pected.4 

Taxpayers who have sustained los- 
ses attributable to hurricanes, earth- 
quakes, tornadoes, floods, and sink- 
holes have usually been successful in 
classifying these events as a “casualty” 
within the contemplation of the Code 
and the Regulations.5 However, losses 
attributable to erosion, insects, dis- 
ease, deterioration, drought, freeze, and 
earthslides have been the subject of 
protracted litigation and IRS rulings.® 
* Causation 

In order to determine if a casualty 
loss has occurred, one must first deter- 
mine the “loss-causing event and es- 
tablish the requisite causal relation- 


ship between the two.”’ In other words, 
the loss must be a direct result of the 
casualty.8 

Recently, taxpayers residing in south 
Dade County have filed suit against 
building contractors alleging that neg- 
ligent construction increased the 
amount of damages caused by Hurri- 
cane Andrew. If the taxpayers are 
successful in proving that the roofs 
were installed improperly, then what 
effect, if any, will this determination 
have on the deductibility of the loss? 
It appears that this issue was decided 
by the Tax Court in Heyn v. Commis- 
sioner, 46 T.C. 302 (1966), acg. 1967-1 
C.B. 2,9 in which the court rejected the 
government’s argument that damage 
resulting from a landslide should be 
disallowed as a loss because it was 
merely attributable to faulty construc- 
tion. The court stated: 
[T]he physical characteristics of the land- 
slide were plainly those normally associated 
with a casualty. It involved a sudden and 
violent movement of a large mass of earth 
that was cataclysmic in character, and was 
similar in nature to a fire, storm or ship- 
wreck. . . . That it might have been fore- 
seen or that it might have been prevented 
by the exercise of due care by the contractor 
are factors which in our opinion do not 
require that the landslide be denied classifi- 
cation as a casualty.!° 

The Tax Court, making reference to 
Regulation §1.165-7(a)(3), noted that 
negligence should not be a decisive 
factor. However, any proceeds received 
by the taxpayer as a result of a judg- 
ment or settlement will reduce the 
amount of the loss.!! 


Measuring the Amount of Loss 
Regulation §1.165-7(b)(1) provides: 
In the case of any casualty loss whether or 
not incurred in a trade or business or in any 
transaction entered into for profit, the 
amount of loss to be taken into account for 
purposes of section 165(a) shall be the lesser 
of either—(i) The amount which is equal to 
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the fair market value of the property imme- 
diately before the casualty reduced by the 
fair market value of the property immedi- 
ately after the casualty; or (ii) The amount 
of the adjusted basis prescribed in §1.1011-1 
for determining the loss from the sale or 
other disposition of the property involved. 
However, if the property used in a trade or 
business or held for the production of in- 
come is totally destroyed (emphasis added) 
by casualty, and if the fair market value o 
such property immediately before the casu- 
alty is less than the adjusted basis of such 
property, the amount of the adjusted basis 
of such property shall be treated as the 
amount of the loss for purposes of section 
165(a). 


With respect to measuring the loss 
contemplated by the above regulation, 
the taxpayer is permitted to select one 
of two methods.!? The first method 
allows the taxpayer to determine the 
decrease in fair market value by ob- 
taining a competent appraisal. “This 
appraisal must recognize the effects of 
any general market decline affecting 
undamaged as well as damaged prop- 
erty which may occur simultaneously 
with the casualty, in order that any 
deduction under this section shall be 
limited to the actual loss resulting 
from damage to the property.”!> Ap- 
praisals must be substantiated and are 
subject to reassessment.!4 The initial 
purchase price of the damaged prop- 
erty may be relevant in determining 
the decline in the fair market value.!5 
Taxpayers have unsuccessfully argued 
that the replacement value of damaged 
property be the amount deductible 
where the decline in fair market value 
in the said property exceeded the tax- 
payer’s adjusted cost basis.!® 

An alternative method of valuation 
allows the taxpayer to use the cost of 
repairs as an indication of the value of 
the sustained loss, provided: 


(a) the repairs are necessary to restore the 
property to its condition immediately before 
the casualty, (b) the amount spent for such 
repairs is not excessive, (c) the repairs do 
not care for more than the damage suffered, 
and (d) the value of the property after the 
repairs does not as a result of the repairs 
exceed the value of the property immedi- 
ately before the casualty.!7 


* Burden of Proof 

As with other income tax deductions, 
the taxpayer has the burden of proof 
with respect to the entitlement to a 
casualty deduction.'8 The taxpayer 
should be prepared to show the follow- 
ing in order to justify the casualty 
deduction: 1) the nature of the casualty 
and the date of its occurrence; 2) that 
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Taxpayers continue 
to litigate the 
deductibility of the 
decline in value of 


property 
attributable to buyer 
resistance without 
much success 


the loss was a direct result of the 
casualty; 3) that the taxpayer was the 
owner of the property or contractually 
liable to the owner of the property for 
damage to the property; 4) the cost or 
other basis of the damaged property, 
as evidenced by checks, receipts, con- 
tracts, etc.; 5) the amount of deprecia- 
tion; 6) the fair market value before 
and after the casualty as evidenced by 
pictures and appraisals and other reli- 
able evidence; 7) the amount of insur- 
ance or other compensation received 
or which the taxpayer expects to re- 
ceive, including the value of repairs, 
restoration, and cleanup provided with- 
out cost by disaster relief agencies or 
others.!9 

In Baker v. Commissioner, 60 T.C.M. 
1077 (1990), the court was asked to 
determine whether a casualty deduc- 
tion was warranted where approxi- 
mately 40 trees located on the tax- 
payer’s residential property were 
destroyed due to a hurricane. Baker 
claimed that the value of his land 
declined due to the loss of the trees and 
offered an appraisal which concluded 
that the property declined by approxi- 
mately $25,000. The Tax Court found 
the taxpayer’s appraisal conclusory in 
nature and unpersuasive, likely due 
in large part because the appraiser 
failed to testify on the taxpayer’s be- 
half. The court indicated that the cost 
of repairs to property is generally ac- 
ceptable evidence of the property’s de- 
cline in value, but in the subject case, 
the taxpayer was unable to prove the 
actual amount of cleanup expenses. It 
should be noted that estimated repair 


costs are usually unpersuasive.?° 
* Other Deductible Expenses 

Following a casualty, the taxpayer 
is typically faced with having to incur 
expenses which, although not directly 
caused by the casualty, are certainly 
related. Expenses incurred by a tax- 
payer to clean up debris caused by a 
casualty are usually treated as a com- 
ponent of deductible repair costs, but 
it will likely have to be shown that 
they were necessarily incurred.?! As is 
stressed in the Baker decision, it is 
imperative that the taxpayer be able 
to support those cleanup costs intended 
to be taken as a deduction. Anticipated 
cleanup costs, on the other hand, may 
constitute a reduction in the price 
which a prospective buyer is willing to 
offer for damaged property and, there- 
fore, may substantiate a reduction in 
its fair market value.?2 

Taxpayers may not deduct the 
amount spent on preventive measures 
to mitigate the effect of a casualty. In 
Austin v. Commissioner, 74 T.C. 1334 
(1980), the court determined that chop- 
ping down trees as a preventive meas- 
ure may not be used as a casualty 
deduction. Similarly, the purchase and 
installation of hurricane shutters are 
not deductible under the theory in 
Austin.?3 

In Dickson v. Commissioner, 51 
T.C.M. 970 (1986), the court held that 
§165(a)(3) does not contemplate a de- 
duction for the cost of a rental car while 
the taxpayer’s car was being repaired 
due to a casualty. Similarly, motel or 
hotel stays while a taxpayer’s home is 
being repaired are not deductible.”4 

Taxpayers continue to litigate the 
deductibility of the decline in value of 
property attributable to buyer resis- 
tance without much success. Buyers 
may shy away from purchasing homes 
in highly vulnerable earthquake areas 
or areas susceptible to landslides or 
tornadoes. It has been consistently held 
that a casualty deduction solely 
attributable to “adverse buyer resis- 
tance” is not an allowable deduction.25 


How Much Is Deductible? 

Casualty losses are deductible, 
whether the loss is to personal prop- 
erty or has been incurred in a trade or 
business, or in a transaction entered 
into for profit. However, the computa- 
tion of the loss varies based upon the 
type of property involved. 


* Business-Related Property 

The Regulations require a taxpayer 
who has incurred a casualty loss to 
trade or business property, or in a 
transaction entered into for profit to 
compute loss on the basis of what is 
referred to as the single, identifiable 
property rule.26 This rule provides for 
the separate computation of the decline 
in the fair market value of each single, 
identifiable item of property damaged 
(such as buildings, trees, and shrubs), 
even though these items together con- 
stitute the entire property. The com- 
puted losses are then combined for one 
deduction. The Regulations provide an 
example on this methodology.2” 
¢ Personal Use Property 

The casualty loss deduction relating 
to personal use property as contem- 
plated by Code §165(c)(3) differs from 
business-related property in three 
ways. First, a $100 statutory floor 
reduces the deductible amount.2® The 
$100 floor applies to the entire casu- 
alty loss and is subtracted once for 
each casualty.29 For example, a thun- 
derstorm destroys the taxpayer’s boat. 
The taxpayer also loses some boating 
equipment in the storm. The taxpayer’s 
loss was $5,000 for the boat and $1,200 
for the equipment. The insurance com- 
pany reimbursed the taxpayer $4,500 
for the damage to the boat. The tax- 
payer had no insurance coverage on 
the equipment. The taxpayer’s casu- 
alty loss is from a single event and, 
therefore, the $100 rule applies only 
once. The loss is computed as follows:®° 


Example 1 

Boat Equipment 
Less: Insurance 
Reimbursed .... 4,500 -0- 
Loss After 
Reimbursement .. $ 500 $1,200 
‘Fotal Loss. ..... $1,700 
100 
Loss Before 10% 
Limitation Rule. . $1,600 


Second, personal casualty loss de- 
ductions are limited to the amount of 
the loss which exceeds 10 percent of 
the taxpayer’s adjusted gross income 
determined for the year of the loss.! 
For example, assume the taxpayer’s 
house has been damaged in a tornado 
and that the loss after insurance reim- 
bursement was $2,000. The taxpayer’s 
adjusted gross income is $29,500. The 


loss is computed as follows:%? 


Example 2 

Loss After Insurance $2,000 
Reimbursement ...... 

Loss After $100 Rule... . $1,900 
Less: 10% of $29,500 AGI. . 2,950 
Loss Deduction Allowed . . $-0- 


Third, if the loss involves personally 
used real property and improvements, 
the adjusted basis and decrease in fair 
market value must be calculated for 
the entire property—land, plants, and 
residence together.?3 

If a loss is sustained to property used 
partially for business purposes and 
partially for personal uses, the casu- 
alty loss should be computed sepa- 
rately for each, and the $100 floor and 
10 percent adjusted gross income limita- 
tion will only apply to the personal use 
property.*4 
¢ Who is Entitled to the Deduction? 

As was indicated earlier, the tax- 
payer must show ownership of the 
damaged or destroyed property for 
which he is claiming a casualty deduc- 


tion.25 A purchaser of real property 
who has assumed the risk of loss to 
property damaged or destroyed by a 
casualty will be entitled to a casualty 
loss deduction.26 However, the owner 
of an option to purchase real estate 
was denied a casualty loss deduction 
on the basis that she had no ownership 
interest in the property.3” 

In West v. United States, 163 F.Supp. 
739 (E.D. Pa. 1958), aff'd per curiam, 
259 F.2d 704 (3d Cir. 1958), the court 
denied a member of an incorporated 
social club a casualty loss deduction for 
damage sustained to corporately owned 
property. The taxpayer was a member 
in a social club which owned approxi- 
mately four acres of land in Pennsylva- 
nia. A portion of the land was de- 
stroyed by Hurricane Diane. Subse- 
quent to the hurricane, the social club 
assessed its members for funds to re- 
build the dam and repair the lake. The 
taxpayer apparently sought a casualty 
loss deduction for the amount of the 
assessment paid to the social club. The 
court noted that the corporation was 
entitled to a casualty loss deduction, 
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although it received no specific tax 
benefits since it had nonprofit status. 
The court denied the taxpayer’s casu- 
alty loss deduction, pointing out that 
she had no property interest in the 
property destroyed by the hurricane 
other than as a shareholder of the 
corporation. This case should not pre- 
clude condominium unitowners from 
taking a deduction for assessments 
paid to condominium associations in 
order to repair property damaged by 
Hurricane Andrew, since each unit- 
owner owns an undivided interest in 
the common elements of the condomin- 
ium.38 However, it appears that a 
casualty loss deduction will be disal- 
lowed by the Internal Revenue Service 
for those individuals who own a resi- 
dence governed by rules and regulations 
of a homeowners’ association which 
has title to certain property that sus- 
tained a casualty loss and has assessed 
its members a pro rata portion of the 
loss. 
¢ Insurance or Other Recovery 

In computing a casualty loss, the 
taxpayer must add back reimburse- 
ments received, whether “insurance or 
otherwise’9 In Estate of Bryan uv. 
Commissioner, 74 T.C. 725 (1980), the 
court determined that the phrase “in- 
surance or otherwise” referred to a 
form of compensation received by the 
taxpayer which is structured to replace 
what is lost. In addition, the absence 
of any “legal or moral obligation” lying 
with the agency making payment to 
the taxpayer does not prevent the pay- 
ment from being characterized as in- 
surance for purposes of IRC §165.4° 
Thus, any payment made by an agency 
in an attempt to compensate a tax- 
payer for damaged property resulting 
from a casualty will clearly constitute 
a reimbursement as contemplated by 
IRC §165(c).41 In addition, Code 
§$165(h)(4)(E) requires that a taxpayer 
make a timely application of an insur- 
ance claim with respect to a personal 
loss in order to be entitled to take a 
casualty loss deduction under Code 
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§165(c)(3). 

On the brighter side, expenses in- 
curred by a taxpayer in connection 
with a claim for insurance or a claim 
involving litigation with an insurance 
company in order to obtain payment 
should be deductible as a part of the 
loss sustained.42 However, if the tax- 
payer is unsuccessful in obtaining an 
insurance settlement or a judgment, 
the taxpayer may not be able to deduct 
expenses incurred in connection there- 
with.43 

If a taxpayer receives insurance or 
other compensation in an amount in 
excess of the basis in the destroyed or 
damaged property, a gain will result 
from such casualty. Generally, the gain 
must be reported in the year the reim- 
bursement is received. However, under 
certain circumstances, it may be post- 
poned. Any further discussion con- 
cerning the postponement or classi- 
fication of the gain is beyond the scope 
of this article, and the reader is re- 
ferred to IRS Publications 547 and 334 
for available options. 


Timing of Deduction 

Generally, casualty losses must be 
deducted by the taxpayer in the year 
the casualty occurred.*4 However, if a 
taxpayer submits a claim for reim- 
bursement to an insurance company 
or other agency, and it can be ascer- 
tained with reasonable certainty that 
the claim, or a portion thereof, will 
ultimately be honored, the portion of 
the loss for which recovery is expected 
cannot be deducted by the taxpayer 
until it is reasonably determined 
whether the reimbursement will be 
received by the taxpayer.4> “Whether 
or not such reimbursement will be 
received may be ascertained with rea- 
sonable certainty, for example, by a 
settlement of the claim, by an adjudica- 
tion of the claim, or by an abandon- 
ment of the claim’”6 If, in the future, 
the taxpayer receives less than antici- 
pated, the taxpayer may deduct the 
difference in the year the reimburse- 
ment is received.*? If, on the other 
hand, more than anticipated is re- 
ceived, the additional amount is to be 
included as income in the year of its 
receipt, subject to the provisions of 
Code §111.48 

If the President of the United States 
designates the casualty area as a disas- 
ter area, then the taxpayer is given an 
option of treating the loss as if it 
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occurred in the year preceding the year 
of the casualty.49 Such an election 
permits the taxpayer to save taxes 
immediately, rather than waiting until 
the end of the year in which the casu- 
alty was sustained. 

There is some authority for taxpay- 
ers taking a deduction for a casualty 
loss several years after the loss is 
actually incurred. These cases typi- 
cally involve a situation when the ef- 
fect of a loss is not discovered until 
years later.59 These cases appear to 
stand for the proposition that if the 
extent of the injury is unknown in the 
year the loss is actually sustained, the 
taxpayer may have the ability to de- 
duct the loss in the year it is actually 
determined to have occurred. However, 
the Internal Revenue Service has gen- 
erally disallowed a casualty loss for 
years other than the year in which it 
is sustained in the absence of an excep- 
tion in the Code, or as contemplated 
by the Regulations.5! 


Conclusion 

The answer to the question as to 
whether and under what circumstances 
a casualty loss is deductible involves 
several steps. First, it must be deter- 
mined pursuant to the Code and the 
Regulations if the loss fits within the 
definition of a casualty and if the party 
claiming the deduction is a proper 
party. Second, the amount of the loss 
must be established by the use of one 
of two accepted methods. Third, once 
the amount of the loss is established, 
it must be determined, on the basis of 
the type of property involved, whether 
all or only part of such amount is 
deductible. Fourth, issues relating to 
expenditures by and reimbursements 
to the taxpayer must be taken into 
account in the final calculation. The 
road is fairly clear. But as with many 
tax issues, there may be some uncer- 
tainties along the way.0 
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FAMILY LAW 


The Burden of Persuasion in Family 
Law Civil Contempt Proceedings — 


ome nine years ago, in writ- 

ing an article for the Jour- 

nal, this author recounted 

the travels of Faircloth v. 
Faircloth, 339 So. 2d. 650 (Fla. 1976), 
and the development of stare decisis 
among the district courts of appeal 
which effectively militates against the 
use of civil contempt as an enforcement 
technique for the collection of unpaid 
alimony, child support, attorneys’ fees, 
or suit money.! 

A little more than a year later, a 
second article announced a substantial 
modification to the Faircloth rationale 
and then pondered a host of questions 
raised by the Florida Supreme Court 
in Bowen v. Bowen, 471 So. 2d 1274 
(Fla. 1985). 

Since that time, lively debate has 
ensued among practitioners as to the 
precise procedural route to be taken or 
the evidentiary process necessary to 
reach a desired result for a needy 
parent or former spouse. 

While Bowen reaffirmed a critical 
aspect of the original Faircloth decision 
and held that the initial support order 
or judgment is in fact predicated on 
an affirmative finding that the obli- 
gated party has the present financial 
ability to pay, and, in subsequent pro- 
ceedings, it creates a presumption to 
that effect, no one can pinpoint with 
exactitude what happens next. 

Does the burden of production or of 
going forward with the evidence shift 
to the nondefaulting party once evi- 
dence is offered which is contrary to 
this presumption and, if so, if sufficient 
rebuttal evidence is not introduced, 
does that, in all events, then end the 
inquiry? Or, rather, does the burden 
of persuasion accompany the burden 
of production when it shifts to the 
petitioning party, and, if so, does it 
remain with that party throughout and 


A Look to the Future 


FS. $61.14(5) now 
places the burden of 
persuasion exactly 
where it belongs— 
with the party 
having superior 
knowledge as to 
financial facts to be 
litigated 


by Michael R. Walsh 


to the conclusion of this proceeding? 

The answers to the foregoing 
questions are of great legal signifi- 
cance since proof of present financial 
ability to pay the purge amounts is 
necessary before incarceration can be 
ordered incident to civil contempt.? 

As we all know, the burden of pro- 
duction is less onerous than the burden 
of persuasion. It merely implies that 
evidence satisfactory to the trial court 
has been introduced and that the qual- 
ity of such proof is both reasonable and 
susceptible of inferences as to the exis- 
tence of the proffered facts. 

The burden of persuasion, on the 
other hand, is quite a different matter. 
By classification, the risk of nonper- 
suasion also inheres, meaning that a 
party bearing this burden will suffer 
an adverse ruling if the trier of fact is 
not persuaded by the greater weight 
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of the evidence, as presented by either 
or both of the parties and regardless 
as to a shifting of the burden of produc- 
tion. 

The burden of persuasion only mat- 
ters and is measured at the end of the 
case when the issues are to be consid- 
ered and adjudicated. It is critical, 
however, if there is a direct conflict in 
the evidence and the outcome is equally 
probable in both directions. To carry 
such burden, the responsible party 
must demonstrate by a greater weight 
of the evidence the existence of certain 
facts as being more probable than not. 

The original Faircloth decision clearly 
allocated to the contemnor the burden 
of persuasion.’ As such, it operated so 
that this party would, of necessity, be 
required to prove the nonexistence of 
the facts presumed by the initial sup- 
port order or judgment. 

A close reading of Bowen, on the 
other hand, indicates a marked depar- 
ture from this reasoning by assigning 
to this presumption a classification 
which affects only the burden of pro- 
ducing evidence. As a consequence, the 
Faircloth presumption vanishes upon 
the introduction of evidence by the 
respondent to disprove the presumed 
facts. The result is that the action then 
proceeds to a final decision, without 
the presumption remaining, but also 
with a complete elimination of the 
previous factual determinations which 
supported the initial order or judgment 
when entered. Moreover, because of 
the existence of such a void, the trier 
of fact may not even draw upon any 
permissive inferences from the evi- 
dence presented which would in any 
way justify a finding of present finan- 
cial ability. 

Additionally, by treating the Fair- 
cloth presumption in this manner, trial 
courts are unable to discharge the 
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- 
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| 
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Bowen directive that in assessing pre- 
sent financial ability, it should look to 
“all assets from which this amount 
(arrearages) may be obtained.” This 
task is now virtually impossible since 
the burden has been shifted to the 
obligee, who is in a very poor position 
to obtain such proof. In reality, then, 
instead of the respondent shouldering 
the issue of present financial ability, 
Bowen has impliedly, but effectively, 
transferred it to a party who is ill- 
equipped to carry such a burden be- 
cause of the lack of unique or personal 
knowledge as to the income, assets, or 
financial circumstances of the con- 
temnor.® 

Viewed in this light, Bowen has thus 
been interpreted as sanctioning the 
classification of the Faircloth presump- 
tion under F.S. §90.302(1) and its com- 
panion counterpart, §90.303. The pre- 
sumption, while actually existing, is 
recognized only as a procedural one to 
aid in the presentation of evidence and 
is not regarded as a presumption which 
is either necessary or desirable as an 
expression of Florida public policy and 
which calls for a duty on the part of the 
obligor to provide support to a finan- 
cially distressed child or former spouse. 

Perceiving that civil contempt then 
is no longer remedial, many began to 
press for its reassessment and a rede- 
finition of the Faircloth presumption 
as one which would affect only the 
burden of proof (persuasion), F-.S. 
§90.302(2) and §90.304.7 

Almost simultaneously with such 
pleas, the Florida Supreme Court hand- 
ed down its far-reaching decision in 
Gibson v. Bennett, 561 So. 2d 565 (Fla. 
1990). While noting that “enforcement 
of support payments by contempt is 
not absolute” (at 570), nevertheless, 
this remedy is available to enforce 
child support arrearages, even though 
the child has now attained the age of 
majority. Even while reviewing the 
Bowen decision, one could almost sense 
in this opinion the unanimous court’s 
concern for prompt payment of current 
and future family support and the 
substantial difficulties that many have 
encountered in obtaining compliance 
or even the award of an enforcement 
judgment or order (at 571 and 572). 

A little more than a year later, 
comprehensive legislation was prefiled 
to correct, implement, and revise in its 
entirety the provisions concerning ali- 
mony and child support enforcement 


and modification.® 

One of the most dramatic changes 
sought was an amendment to F.S. 
§61.14. The legislative history of this 
statutory subsection noted particularly 
the pitfalls experienced by litigants as 
a result of Bowen and in adjudicating 
and sentencing a defaulting parent or 
former spouse for civil contempt.? 

This bill wove its way through vari- 
ous committees during 1991, and was 
finally passed by the House of Repre- 
sentatives on March 11, 1992, by a vote 
of 108 to 0. The following day, the 
Senate approved the same, 30 to 0.10 
The bill was approved by the governor 
on April 8 and was published on April 
15. 

Effective July 1, 1992, is the follow- 
ing statutory change to F.S. §61.14(5): 


(5) When a court of competent jurisdiction 
enters an order for the payment of alimony 
or child support or both, the court shall 
make a finding of the obligor’s imputed or 
actual present ability to comply with the 
order. If the obligor subsequently fails to 
pay alimony or support and a contempt 
hearing is held, the original order of the 
court creates a presumption that the obligor 
has the present ability to pay the alimony 


or support and to purge himself from the 
contempt. At the contempt hearing, the 
obligor shall have the burden of proof to 
show that he lacks the ability to purge 
himself from the contempt. This presump- 
tion is adopted as a presumption under 
s. 90.302(2) to implement the public policy 
of this state that children shall be main- 
tained from the resources of their parents 
and as provided for in s. 409.2551, and that 
spouses be maintained as provided for in s. 
61.08. The court shall state in its order the 
reasons for granting or denying the con- 
tempt.!! 


The marital and family lawyer is 
now charged with the responsibility of 
making sure that each final judgment 
or final order in a dissolution, modifica- 
tion, paternity, or associated support 
action is drafted with specificity so as 
to reflect on its face the obligor’s finan- 
cial ability to pay the alimony or child 
support awards. 

This duty is mandatory, not permis- 
sive. It requires affirmative findings 
of fact as to either actual or imputed 
financial ability to pay. As such, it is 
recommended that the final judgment 
or order also contain a finding showing 
the monthly gross and net income of 
the obligor from all sources and the net 
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disposable income then available after 
first deducting court-ordered family sup- 
port obligations. Additionally, there 
should also be included an identifica- 
tion as to all assets owned by the 
obligor, regardless of whether the same 
are marital or nonmarital. Further, 
there should be a summary as to both 
fair market value and how the title to 
such assets is held. At the same time, 
marital and nonmarital liabilities 
should be included with the approxi- 
mate unpaid principal balance due.!2 

Lastly, there should be a description, 
even if it is in general terms, as to the 
standard of living of the parties or 
family before the filing of the subject 
action and a comparison of the same 
at the time of the entry of the final 
judgment or order. 

The more care that is taken in draft- 
ing the final judgment or order, the 
better.!° The time and effort expended 
in preparing such a judgment or order 
may well serve the client as a preplan 
for a challenge to a default in payment, 
if one arises, on the grounds that there 
is, indeed, existing financial ability on 
the part of the respondent because 
there has been a divestment, conceal- 
ing, or wasting of the assets, or an 
unauthorized, gratuitous, or fraudu- 
lent transfer of the same, or even the 
assumption of new debts or liabilities 
with prior knowledge by the obligor 
and appreciation of the extent of the 
previously imposed judicial support ob- 
ligations which are required. 

Further, the same provides some- 
what of a road map for a trial judge in 
future enforcement proceedings to make 
a finding that the respondent now has 
the wherewithal to continue to achieve 
the very lifestyle which the respondent 
wishes to lead, has available credit 
lines or the ability to borrow funds or 
consolidate debts, or pledge or encum- 
ber assets. The judge may begin an 
inquiry as to why the respondent left 
an excellent job or position, reduced 
income without making diligent efforts 
to find employment, or voluntarily re- 
tired or cut back in work hours. 

F.S. §61.14(5) now places the burden 
of persuasion exactly where it belongs— 
with the party having superior knowl- 
edge as to the financial facts to be 
litigated! No longer then must the trial 
court accept without hesitation a de- 
nial or self-serving declaration that the 
contemnor lacks the financial ability 
to pay the support arrearages. Further, 


the trial court need not turn to the 
petitioner to offer rebuttal evidence in 
this regard for it may now draw upon 
permissive inferences to be taken from 
all of the evidence presented and, thus, 
reach a reasoned decision that the 
original Faircloth presumption remains 
intact and that a finding of present 
financial ability to pay the purge 
amounts is indeed in order! 

While only time will tell, it now 
seems that the remedy of civil con- 
tempt shines brighter for the finan- 
cially disadvantaged residential custo- 
dial parent or former spouse. Con- 
sidering such a prospect, one may even 
optimistically venture that these liti- 
gants will approach 1993, and subse- 
quent years, with a more confident 
attitude toward the enforcement pro- 
cess and with an expectation that, at 
long last, support arrearages can be 
collected in full and that, as a conse- 
quence, Florida’s public assistance and 
welfare roles will be diminished.0 
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rebuttal evidence. As a practice aid, there- 
fore, the attorney may wish to consider 
writing a closing letter which would remind 
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covery proceedings. 
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that the prior court order which established 
the amount of support create a presumption 
upon which the court can rely in order to 
make the affirmative finding that the con- 
temnor has the present ability to pay. It 
also transfers the burden of proof to the 
obligor to show he lacks the ability to purge 
himself from contempt.” 
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JupDICIARY; House oF REPRESENTATIVES COMM. 
on APPROPRIATIONS; and House oF REPRESENTA- 
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Florida Legislature—Regular Session— 
1992, History of House Bills, p. 213. 
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proceedings for a pre-July 1, 1992, final 
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be better to resort to the remedies of gar- 
nishment, income deduction orders, and a 
judgment for arrearages, levy, and execu- 
tion. For some suggestions, see Walsh, Prac- 
tical Alternatives to Contempt, 11 Fam. L. 
Comm. 2 (April 1986), and “Florida Pro- 
ceedings After Dissolution of Marriage,” 
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LABOR & EMPLOYMENT LAW 


The New Federal and Florida Civil 


Rights Legislation 
“Movement Toward a More Level Playing 


n the last year, the federal Con- 
gress as well as the Florida 
Legislature have passed impor- 

tant legislation dealing with 
discrimination in the workplace which 
has, to a large extent, altered the 
traditional balance of plaintiffs and 
defendants in the employment law 
arena. This article will briefly sum- 
marize this legislation and offer the 
author’s opinion on its impact to the 
practicing labor and employment bar. 


Federal Civil Rights Act of 1991 

On November 21, 1991, President 
George Bush signed into law the Civil 
Rights Act of 1991. This was the culmi- 
nation of two years of work by White 
House and congressional leaders in 
their efforts to reach an agreement on 
a compromise civil rights bill that 
made significant changes in existing 
federal job discrimination laws. 
Namely, Title VII of the Civil Rights 
Act of 1964, the Americans With Dis- 
abilities Act, the Age Discrimination 
in Employment Act, the Civil Rights 
Act of 1866, and the Civil Rights Attor- 
ney’s Awards Act of 1976. 

Proponents of the Civil Rights Act 
of 1991 argued a new civil rights stat- 
ute was needed to restore protection 
against job discrimination which they 
claimed were undermined by several 
1989 Supreme Court decisions. The 
cases addressed by the act are Wards 
Cove Packing Co. v. Atonio, 490 U.S. 
642 (1989); Patterson v. McLean Credit 
Union, 491 U.S. 164 (1989); Price Wa- 
terhouse v. Hopkins, 490 U.S. 228 
(1989); Martin v. Wilks, 490 U.S. 755 
(1989); EEOC v. Aramco, __ US. __, 


111 S. Ct. 1227 (1991); Lorance uv. 
AT&T Technologies, 490 U.S. 900 
(1989); Library of Congress v. Shaw, 
478 U.S. 310 (1986); and West Virginia 

USS. 


Hospitals, Inc. v. Casey, 


Field in the Employment Litigation Arena” 


The current changes 
in the law do not 
give plaintiffs an 
undue advantage, 

but merely even the 

playing field so that 
cases may be 
prosecuted on even 
terms 


by David J. Linesch 


111 S. Ct. 1138 (1991). Furthermore, 
the 1991 act allows victims of inten- 
tional discrimination due to gender, 
religious affiliation, or disability to re- 
cover compensatory and punitive dam- 
ages and grants such victims the right 
to a jury trial. Punitive damages are 
only available if the plaintiff demon- 
strates that the “Respondent [Em- 
ployer] engaged in a discriminatory 
practice ... with malice or reckless 
indifference to the Federally protected 
rights of an aggrieved individual.” 
The 1991 act limits the amount of 
punitive and compensatory damages 
according to the size of the defendant 
employer’s business. The punitive and 
compensatory damages available will 
be limited to the following: 100 employ- 
ees—$50,000; 101-200 employees— 
$100,000; 201-500 employees— 
$200,000; Over 500 employees— 
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$300,000. 

A significant aspect of the 1991 act 
overruled the Supreme Court’s deci- 
sion in Patterson v. McLean Credit 
Union, in which the Court adopted a 
narrow reading of §1981 of the Civil 
Rights Act of 1866, which prohibits 
race discrimination. In Patterson, the 
Supreme Court held that §1981 only 
applied to the right to make and en- 
force contracts for the hiring process 
in employment. The 1991 act expanded 
the scope of §1981 by providing that 
protection from racial discrimination 
extends not only to hiring, but also 
performance, termination, and enjoy- 
ment of all terms and conditions of the 
contract of employment. Accordingly, 
compensatory and punitive damages 
awarded under §1981 of the Civil 
Rights Act of 1866 are once again 
available to victims of racial harass- 
ment, on-the-job racial discrimination, 
and racially motivated terminations 
from employment. 

The 1991 act allows plaintiffs to 
recover damages for alleged employ- 
ment discrimination even when the 
adverse employment decision results 
primarily from legitimate reasons, such 
as poor job performance, if the plaintiff 
can demonstrate that discriminatory 
motives contributed to the decision. 
This portion of the 1991 act reverses 
Price Waterhouse v. Hopkins, in which 
the Supreme Court held that an em- 
ployer could successfully defend a claim 
of discrimination by showing that the 
same employment decisions would have 
been made even in the absence of any 
discriminatory motives. The 1991 act 
eliminates this employer defense. 

The 1991 act also makes claims of 
disparate impact easier for plaintiffs 
to prove and more difficult for employ- 
ers to defend. A disparate impact claim 
arises when a facially neutral employ- 
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ment practice unintentionally discrimi- 
nates against a protected group. The 
Supreme Court significantly clarified 
disparate impact analysis in the 1989 
case of Ward’s Cove Packing Co. v. 
Atonio. In this case, the Court held 
that a statistical imbalance in one 
segment of an employer’s workforce 
does not itself establish a case of dispa- 
rate impact discrimination. Instead, 
the Court held that plaintiffs must 


establish a link between the statistical 
imbalance and a particular employ- 
ment practice that is causing the 
imbalance. Additionally, the Court held 
that an employer may successfully de- 
fend its challenged employment practice 
by articulating a reasonable business 
justification for the practice. The Court 
also held that the burden of persuasion 
in such cases is appropriately borne 
by the plaintiff at all times. 
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The 1991 act reverses this holding 
in two significant ways. First, it allows 
plaintiffs to succeed without challeng- 
ing a specific employment practice if 
“the elements of the respondent’s [em- 
ployer’s] discriminatory process are not 
capable of separation for analysis.” 
Under this amendment, a plaintiff can 
succeed by merely showing a statistical 
imbalance in the racial, ethnic, or gen- 
der composition of the employer’s 
workforce and alleging that related 
and inseparable practices cause the 
imbalance. The employer will then be 
required to show that none of its em- 
ployment practices cause statistical 
imbalance. 

The second significant impact is the 
redefinition of the business necessity 
defense. In Ward’s Cove, the Supreme 
Court ruled that the business necessity 
defense was established if the em- 
ployer set forth a reasonable justifica- 
tion for the employment practice alleged 
to be the cause of the disparate impact. 
The 1991 act defines the employer’s 
burden of establishing this defense as 
demonstrating “that the challenged prac- 
tice is job-related for the position in 
question and consistent with the busi- 
ness necessity.” The 1991 act does not 
allow an employer to succeed by prov- 
ing that a job criterion was merely 
reasonable. Rather, the challenged prac- 
tice must be necessary to successful 
performance of the job. 

The 1991 act also reverses Lorance 
v. AT&T Technologies, Inc., in which 
the Supreme Court held that the limi- 
tations period for challenging facially 
neutral seniority system begins when 
the plan is adopted. The 1991 act 
provides that the limitations period for 
such a challenge begins when an indi- 
vidual is injured by the application of 
a seniority system. 

Congressional critics of the 1991 act 
identify its purpose as “rigging the 
rules for making it easier for plaintiffs’ 
attorneys to win cases—and more diffi- 
cult for employers to defend themselves 
in such suits.” The availability of jury 
trials and compensatory and punitive 
damages will likely encourage more 
suits by persons claiming race, gender, 
religious, and handicapped discrimina- 
tion. Kerry Scanlon, assistant counsel 
for the NAACP Legal Defense and 
Education Fund, has stated that the 
1991 act “will provide an incentive for 
people to start bringing these cases 
again.” The 1991 act also makes claims 


of unintentional disparate impact dis- 
crimination significantly easier to prove 
and more difficult to defend. 


Florida Civil Rights Act of 1992 

Florida has also passed a new civil 
rights act which has helped to realize 
the traditional balance in employment 
litigation. This statute, the Florida 
Civil Rights Act of 1992, was effective 
October 1, 1992. Similar to the federal 
Civil Rights Act of 1991, the new 
Florida Civil Rights Act allows for jury 
trials and for compensatory and puni- 
tive damages. The Florida act, however, 
provides for a cap of $100,000 on puni- 
tive damages but contains no limitation 
with regard to compensatory damages 
awardable under the statute. 


Americans With 
Disabilities Act of 1990 

The Americans With Disabilities Act 
of 1990 was signed by President Bush 
on July 26, 1990. While certain provi- 
sions of the ADA became immediately 
applicable, the section on discrimina- 
tion in employment in the private sector 
did not take effect until July 26, 1992. 

The ADA prohibits discrimination 
against persons with disabilities in pri- 
vate employment, as well as in public 
transportation, public accommodations, 
and telecommunications. Under the 
ADA, a “disability” is defined as 1) a 
physical or mental impairment that 
substantially limits one or more of the 
major life activities of an individual; 
2) the record of such an impairment; 
or 3) being regarded as having such 
impairment. This definition is compa- 
rable to the definition of “handicapped 
individual” in the Rehabilitation Act 
of 1973, which prohibits disability dis- 
crimination by the federal government 
and federal contractors. Title I of the 
ADA, which addresses employment is- 
sues, provides that businesses covered 
by the ADA may not discriminate 
against a “qualified individual with a 
disability” on the basis of the disabil- 
ity. Discrimination with regard to job 
application procedures, hiring, dis- 
charges, compensation, advancement, 
job training, and other terms, condi- 
tions, and privileges of employment is 
expressly prohibited. 

A person is deemed to be a “qualified 
individual” under the ADA if he or she 
can perform, with or without reason- 
able accommodation, the essential 
functions of the employment position 


he or she holds or desires. The ADA 
specifically states that the employer’s 
judgment regarding the essential func- 
tions of a job or any written description 
of the functions of the job will be 
considered as evidence in determining 
if an individual is qualified. A broad 
range of actions that may constitute a 
reasonable accommodation are listed 
in the ADA, including, but not limited 
to, making certain existing facilities 


readily accessible and usable; restruc- 
turing jobs; providing part-time or 
modified work schedules; reassigning 
an employee to a vacant position; ac- 
quiring or modifying equipment or 
devices; furnishing qualified readers 
or interpreters; and other similar ac- 
commodations. Under the ADA, failure 
to make reasonable accommodations 
to the known limitations of a disabled 
applicant or employee is an act of 
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discrimination unless the employer can 
show that the accommodation would 
impose an “undue hardship” on the 
operation of the business. “Undue hard- 
ship” is vaguely defined as “an action 
requiring significant difficulty or ex- 
pense.” Factors to be considered in 
determining whether an undue hard- 
ship exists include the overall size of 
the business in terms of employees, 
facilities and budget; the type of opera- 
tion involved, including the structure 
of the work force; and the nature and 
cost of the accommodation needed. 

The reasonable accommodation re- 
quirement of the ADA will certainly 
have a significant impact on employ- 
ers. It is unclear under the vague 
language of the act to what extent an 
employer must go in order to accommo- 
date disabled employees or prospective 
disabled employees. What is certain is 
that the standard will be higher than 
the standard employers have previ- 
ously faced. For example, in the area 
of accommodation of religious beliefs, 
any action which places more than a 
de minimis cost on the employer is 
considered to impose an undue hard- 
ship. This standard, as well as a specific 
monetary cap on what an employer 
might be required to spend to accom- 
modate a disabled individual, was 
rejected in enacting the ADA. Clearly, 
the threshold for showing undue hard- 
ship will be more difficult to meet and 
may vary from employer to employer 
in light of the factors which courts may 
consider. 

Employers also must be attuned to 
the strict limitations placed on reem- 
ployment medical examinations and 
inquiries into an applicant’s physical 
or mental condition. The ADA pro- 
hibits medical examinations or 
inquiries regarding whether an appli- 
cant or employee has a disability or as 
to the nature or severity of a disability. 
An employer may, however, inquire 
into the ability of an applicant to 
perform job-related functions. The only 
exception to this prohibition allows 
employers to require a medical exami- 
nation after an offer of employment 
has been made. An employer is permit- 
ted to condition the offer of employment 
on the results of the examination if the 
following criteria are met: 1) All em- 
ployees are subject to the examination 
regardless of disability; 2) the medical 
information obtained is collected and 
maintained on separate forms and in 


separate files and is treated as confi- 
dential; 3) the results of the examina- 
tion are used only in accordance with 
the ADA; and 4) the examination or 
inquiry is shown to be job-related and 
part of a business necessity. Drug test- 
ing is not deemed a medical examina- 
tion, and current users of illegal drugs 
are not deemed “qualified individuals 
with a disability.” 

The ADA incorporates by reference 
the remedies and procedures provi- 
sions of Title VII of the Civil Rights 
Act of 1964, as amended. The ADA will 
accordingly be enforced by the Equal 
Employment Opportunity Commission, 
and the remedies available under Title 
VII. Title I of the ADA took effect two 
years after the date of enactment, in 
July of 1992. For the first two years 
that the law was in effect, it applied 
only to employers with more than 25 
employees. After that, it applies to 
employers with 15 or more employees. 

Congress enacted the ADA to provide 
a clear, comprehensive national man- 
date for the elimination of discrimina- 
tion against the some 43 million 
Americans with physical or mental 
disabilities. Critics of the ADA have 
acknowledged that protecting the dis- 
abled from discrimination is a desirable 
objective, but they have also expressed 
concern that vague language regarding 
“undue hardship,’ “reasonable accom- 
modation,” and “disability” will make 
it difficult to determine employers’ spe- 
cific obligations under the ADA and 
will almost certainly lead to increased 
litigation. There can be no doubt that 
the sweeping scope of this new legisla- 
tion will have a substantial impact on 
employers and will necessitate assess- 
ment and adjustment of numerous 
employment policies and procedures. 


Commentary 

As the foregoing indicates, the field 
of labor employment has changed dra- 
matically in the last 12 months. It is 
asserted that the most significant 
changes are the new right to jury trials 
“versus bench trials” and the opportu- 
nity for punitive and compensatory 
damages. In this regard, defense law- 
yers will no longer be able to defend 
these cases solely on the failure of the 
plaintiff to prove that the protected 
traits, such as national origin or gen- 
der, was the motivating factor of the 
discharge. Instead, the injection of ju- 
ries into these disputes will, no doubt, 
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result in a greater focus being placed 
on whether the aggrieved employee 
was treated “fairly” versus whether the 
employer actually intentionally en- 
gaged in discrimination. When 
employer treatment is unfair and the 
employee alleges and presents some 
evidence of discrimination, the likeli- 
hood of a favorable plaintiff's verdict 
is now greatly increased under these 
new statutes. This tendency had been 
seen earlier in age discrimination cases 
which were litigated under the Age 
Discrimination in Employment Act. 
This statute provided for the right to 
jury trials and plaintiffs were much 
more successful in these cases than 
traditional discrimination cases which 
were usually tried as bench trials. 

The availability of enhanced dam- 
ages will also provide a financial 
incentive for attorneys who have not 
taken such cases in the past. Prior to 
this new civil rights legislation, most 
employment discrimination claims, 
even when valid, were only compensa- 
ble by awarding lost income as offset 
by the employee’s subsequent earn- 
ings. The plaintiff's continuing 
obligation to mitigate these income 
damages by seeking employment 
elsewhere has traditionally diminished 
these damages. With the added ele- 
ments of punitive and compensatory 
damages enhancing the value of these 
cases, it is asserted that more plain- 
tiffs’ attorneys may take such cases or 
take more of them than they did previ- 
ously. 

The new federal civil rights statute 
also improves a plaintiff's chance of 
prevailing on an employment discrimi- 
nation claim by its elimination of case 
law which favored defendants and 
which was expressly overturned in the 
federal Civil Rights Act of 1991. 

Critics have argued and will no doubt 
continue to argue that this new civil 
rights legislation is bad for business 
and bad for our country. They talk 
about runaway verdicts and frivolous 
lawsuits. I heartily disagree. As a prac- 
titioner who represents plaintiffs 
exclusively in employment matters, I 
admit I am somewhat jaded in my 
evaluation of these statutes. I might 
add, however, that my evaluation is 
somewhat balanced by my eight years 
as a management or defense-side labor 
and employment lawyer. Throughout 
my 11 years of practice, I have seen 
an imbalance in the field of employ- 


ment litigation which has greatly 
favored defendants. I believe that the 
current changes in the law, as effectu- 
ated by these new civil rights statutes, 
do not give plaintiffs an undue advan- 
tage but merely even the playing field 
to the extent that valid, actionable, 
nonfrivolous cases may be brought and 
prosecuted on roughly even terms be- 
tween plaintiff and defendant and their 
attorneys. The paucity of plaintiffs’ 
employment counsel in employment 
litigation, when compared to the sub- 
stantial number of attorneys practicing 
management-side employment law, evi- 
dences the disparity in leverage 
between plaintiffs and defendants his- 
torically present in such cases. These 
new statutes, it is asserted, will allow 
a conscientious and professional plain- 
tiffs’ bar not only to survive, but also 
to grow and litigate the disputes on 
terms that are even enough to allow for 
the fair adjudication versus the unfair 
pummeling of plaintiffs’ interests 
should they dare to bring such actions. 
Such fair and equa! power of adjudica- 
tion (or evening of the playing field) 
therefore effectuates the stated legisla- 
tive purpose of the Civil Rights Act of 
1991, that is, to provide appropriate 
remedies for harassment and inten- 
tional discrimination.0 
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ENVIRONMENTAL & LAND USE LAW 


Florida’s Assumption of Federal 
Dredge-and-Fill Jurisdiction: 
Clearing the Permitting Stream Bed or 
Muddying Administrative Waters? 


ection 404 of the Clean 

Water Act, 33 U.S.C. §1251, 

et seq., empowers the Secre- 

tary of the Army, acting 
through the Corps of Engineers, to 
issue general or individual permits for 
the discharge of dredge or fill material 
in navigable waters of the United 
States.! The statute brings all naviga- 
ble waters within its ambit, thus re- 
quiring both state and federal permits 
where the proposed activity would af- 
fect waters normally regulated by the 
Florida Department of Environmental 
Regulation. This dual permitting pro- 
cess, though significantly improved 
through the joint application process, 
can still be redundant, time consum- 
ing, and expensive. 

However, §404 does, through the 
assumption process, provide a means 
of reducing federal intrusion into a 
state’s control of its waters. It also 
eliminates the need for a joint applica- 
tion, and contains a mechanism 
whereby a single set of state-federal 
criteria for granting dredge or fill per- 
mit applications may be implemented. 
The assumption process would presum- 
ably streamline the permitting process 
to allow the DER to issue one permit 
for all dredge-and-fill activities. In ef- 
fect, the statute allows the state to 
assume the protective duties of the 
Corps over permit applications affect- 
ing all navigable waters other than 
those “susceptible to use ... as a 
means to transfer interstate or foreign 
commerce shoreward to their ordinary 
high water mark.”? Such a plan would 
require, of course, that the state prove 
its statutory authority to carry out the 
described program. 

Despite the seeming advantages of- 
fered by §404 assumption, only one 
state, Michigan, has thus far adopted 
such a plan.* That fact may derive in 


The proposed $404 
assumption 
streamlines the 
permitting process 
by eliminating 
Corps participation, 
and broadening 
state jurisdiction 


by Martin R. Dix and 
Scott Denson 


part from the fact that states have 
been unwilling or unable to impose the 
regulations required for assumption. 
Many states have too few navigable 
lakes and rivers to warrant the crea- 
tion or administration of a satisfactory 
program. It may be, however, that 
assumption comes at too high an ad- 
ministrative, judicial, and legal ex- 
pense for some states which otherwise 
would prefer to exercise independent 
permitting control over the state wa- 
ters. This article will briefly discuss 
Florida’s current dredge-and-fill per- 
mitting procedures, the ongoing as- 
sumption process, the changes which 
will be required by §404 if assumption 
is pursued, and legal issues which may 
be raised should the effort prove success- 
ful. 
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Dredge-and-Fill 
Permitting in Florida 

Generally, persons desiring permis- 
sion to dredge and fill in waters of the 
state will need a permit from DER 
and will also need a Corps permit 
for the discharge of dredge or fill mate- 
rials.5 Both the state and federal pro- 
grams contain exemptions and general 
permits for projects which will have 
minimal impact on affected waters. For 
projects with greater impacts, six cop- 
ies of a joint application are required 
to be submitted to DER for review by 
DER, Corps, and, if applicable, the 
Department of Natural Resources and 
the water management district.® While 
the application is a joint document for 
all three agencies (DER, DNR, and 
Corps), a separate approval is required 
for each and processing of these appli- 
cations requires coordination with all 
of these agencies to reach the point 
where approvals are issued. Florida’s 
assumption would eliminate the Corps’ 
review and applicants would only need 
to deal with DER to obtain the re- 
quired permit. 


History of Assumption 
in Florida 

While DER has toyed with the idea 
of assumption for some time, 1992 
marked the year that it first became 
truly serious in these efforts. The state 
Senate Natural Resources Committee 
sponsored workshops on Florida’s wet- 
lands during the period preceding the 
1992 legislative session. At those meet- 
ings, aided by participants which in- 
cluded DER, regulated interests, and 
environmentalists, the committee de- 
termined that the state should assume 
§404 permitting responsibilities. In its 
analysis and economic impact state- 
ment to Senate Bill 1854 (the proposed 
state legislation which would initiate 
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some of the changes necessary for as- 
sumption), the staff found that as- 
sumption would help eliminate regu- 
latory duplication in wetlands permit- 
ting, and that it would make DER “the 
sole wetlands permitting entity in Flor- 
ida”? The bill died in the Senate Com- 
mittee on Natural Resources and Con- 
servation on March 13, 1992. By then, 
however, the regulatory leviathan had 
awakened. 

Following the wetlands workshops, 
DER received permission from the gover- 
nor to seek funding for the assumption 
program.’ DER sought and received 
federal funding in the amount of 
$259,500 for an independent contrac- 
tor to draft legislation and regulations 
for Florida’s assumption program.? On 
July 17, 1992, DER issued a request 
for proposals for technical support for 
developing an assumption package for 
the federal §404 program.!° A contract 
calling for two years of work was 
awarded on October 8, 1992. 

The contract requires the consultant 
to assist DER in drafting the adminis- 
trative and statutory authority neces- 
sary to implement assumption. Over 
the next two years, we can expect 
significant changes in Florida’s dredge- 
and-fill regulatory scheme. Set forth 
below are the procedures that DER 
will need to follow to achieve assump- 
tion. 


Elements of Assumption 

In order to administer the Corps’ 
§404 duties, the state must submit six 
sets of documentation to the Environ- 
mental Protection Agency through its 
regional administrator. These docu- 
ments, described at length in the fed- 
eral regulations,!! include a request 
from the governor for program ap- 
proval, a complete program descrip- 
tion, a statement by the state’s attor- 
ney general analyzing state authority 
to implement assumption, and two 
memoranda of agreement (one between 
the state and the EPA and one between 
the state and the Corps). 

The program description must out- 
line the scope and structure of the 
program, describe the state’s adminis- 
trative procedures and organization, 
analyze funding and anticipated dis- 
charges, and describe how the state 
intends to coordinate jurisdictional 
authority and enforcement strategy to 
meet federal requirements. 

The attorney general’s statement 


must assure that the laws and regula- 
tions of the state allow it to carry out 
the duties required by assumption, 
including an analysis of how state law 
affects the prohibition against taking 
private property without just compen- 
sation on program implementation. 

The memorandum of agreement be- 
tween the state and the EPA will 
exempt certain classes of permit appli- 
cations from federal review, will spec- 
ify the frequency and content of state 
reports to the EPA, will permit the 
EPA to review state records, will ad- 
dress EPA and state agency coordina- 
tion of enforcement activities, and will 
provide for modification of the plan. 

The memorandum of agreement be- 
tween the state and the Secretary of 
the Army will effect the transfer of 
§404 duties to the state. It will include 
a description of federal waters within 
the state which the Corps will continue 
to control, provisions for the transfer 
of pending permit applications, and 
an agreement by which the state will 
take on responsibility for administer- 
ing existing general permits. 

Florida’s permitting process has here- 


tofore been largely independent of the 
federal program. Once these steps have 
been completed and the EPA approves 
the assumption program, however, no 
assumption permits except those which 
involve no significant risk of injury to 
endangered species, public water sup- 
plies, or designated “critical area” wa- 
ters will be controlled by DER alone.!2 


Model 404 
Assumption Program 

Of all the elements of program ap- 
proval, most important is program de- 
sign. The EPA has provided detailed 
guidelines for programs which it re- 
views, a rough outline of which fol- 
lows. 18 

On receipt of a complete permit ap- 
plication, the director of the state 
agency will give public notice, to which 
interested parties may reply by a re- 
quest for public hearing. The director 
will also send a copy of the notice (or 
of any significant action affecting per- 
mitting rules or procedures) to the 
regional administrator of the EPA. 

Subsequent to any hearings, the di- 
rector will review the application and 
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any comments from these hearings, 
and will determine whether the permit 
should be granted. If the regional ad- 
ministrator comments on a permit ap- 
plication, the state will satisfy any 
objections voiced by the EPA or will 
request that the EPA hold a public 
hearing. If the EPA does not withdraw 
its objections, the director will revise 
the permit to meet federal demands or 
will deny the permit. 

Obviously, this general framework 
leaves some room for legislative and 
administrative freedom so as to enable 
states more easily to fit assumption 
into their administrative schema. The 
assumption process now underway in 
Florida is designed to put this freedom 
to best advantage. However, the fed- 
eral yoke—unless carefully fitted— 
could impede the progress and chafe 
the neck of the state agencies pulling 
the plow. 


Regulatory Risks 
Imposed by Assumption 

Section 404 allows the state to as- 
sume jurisdictional control over federal 
navigable waters except those which 
may be made capable of carrying inter- 
state or international commerce by 
means of reasonable improvement (the 
Rivers and Harbors Act). Since the 
Corps enjoys authority only over navi- 
gable waters, §404 assumption would 
only allow the state to govern permit- 
ting in those federal, interstate, or 
local navigable waters which could not 
accommodate such commerce.!* In 
short, applicants for dredge or fill ma- 
terials permits who intend to discharge 
into such nonassumable waters will 
still be required to apply to the Corps.!5 
Where an applicant, by discharging 
into an assumed water, incidentally 
impacts the flow of a waterway re- 
tained by the Corps, dual filings may 
still be required. Thus, in limited in- 
stances, assumption provides only an 
imperfect remedy for duplicative filing 
and administration problems.'6 DER 
has indicated in its request for propos- 
als that it expects its consultant to find 
a way for it to assume these nonassum- 
able waters.!7 

Even in those waters where assump- 
tion occurs, it will happen only at a 
significant expense. EPA allows the 
state to grant permits in such areas 
only if the state program imposes re- 
quirements at least as stringent as 
those of the Clean Water Act.!® Florida 


may choose to impose more stringent 
guidelines.!9 However, unless Florida 
adopts verbatim all provisions of the 
Clean Water Act, the question of strin- 
gency clearly threatens an administra- 
tive quagmire. 

First, unless the state adopts the 
pertinent federal statutory language 
and its related regulations, questions 
as to whether the program and its 
application meet federal standards will 
plague environmental lawyers. Fed- 
eral caselaw interpreting Corps author- 
ity may also be applied to DER deci- 
sions. 

Second, if the state chooses admit- 
tedly more stringent standards, it will 
likely apply those same standards to 
permit requests affecting state nonas- 
sumable waters (unless it achieves as- 
sumption over these nonassumable wa- 
ters) as well. Otherwise, DER field 
personnel would be forced to struggle 
with varying standards, a situation 
which the state admits would “cause 
difficulties in implementation of the 
program and in staff training.”2° On 
the other hand, if Florida opts for a 
total revision of its current standards 
to meet or surpass federal regulations, 
it will impose new, broader, and argu- 
ably more stringent rules on applicants 
than heretofore.?! 

Third, assumption of Corps duties 
will require DER to address areas not 
presently governed by Florida law. For 
instance, the Clean Water Act exempts 
certain activities from Corps regula- 
tion including normal farming, silvi- 
culture, and ranching activities. When 
a proposed discharge will change the 
use or affect the flow or circulation of 
navigable waters, DER will be required 
to issue permits for farming, silvicul- 
ture, ranching, maintenance of farming 
roads, or the maintenance of farm 
ponds.?? New state laws and regula- 
tions will be required to address these 
provisions. 

DER will also be required to redefine 
“wetlands” so as to cover all areas 
included in the broader federal defini- 
tion, whether or not those lands are 
isolated.2* If the state elects a broad- 
based regulatory system designed to 
protect all areas equally (thereby avoid- 
ing the problem of varying administra- 
tive requirements), it may inadver- 
tently subject areas not earlier subject 
to state regulations to new restrictions. 
At the very least, DER, like the water 
management districts, will probably 
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assume authority over all lands de- 
fined as “wetlands” under the federal 
scheme.”4 The state will therefore be 
required to assume jurisdiction over a 
much broader variety of waters than 
heretofore, conceivably adopting the 
“migrating waterfowl” definition of wet- 
lands which recently survived chal- 
lenge in federal court.25 

In addition, permitting could become 
a more-complicated and expensive af- 
fair. Section 404 provides for state 
assumption of federal duties. All fed- 
eral requirements listed in §404 will 
remain in force.26 In effect, DER will 
provide an initial review and condi- 
tional acceptance of permit applica- 
tions. EPA, through its regional 
administrator, will retain the right to 
review, object to, or deny the permit.27 
While applicants may avoid dual appli- 
cations in some cases, in others they 
will be forced to petition first the state 
for the permit followed by procedures 
at the federal level (arguably these 
proceedings would occur under present 
Corps and EPA regulation even if as- 
sumption does not occur). 

Permitting could also become far 
more time consuming. Current Florida 
law requires DER to issue or deny 
permits within 90 days of receipt of a 
complete application.?® Their timeframe 
is subject only to tolling for §120.57 
administrative proceedings.?9 Under an 
assumption program, draft general per- 
mits and individual permits may be 
approved within 90 days by the state, 
absent federal objection. If the EPA 
objects to any element of a permit 
application, however, it may extend 
consideration for 90 days, during which 
time affected parties may demand pub- 
lic hearing under the Federal Adminis- 
trative Procedures Act. Moreover, de- 
pending on the authorizing legislation 
drafted for the assumption project, per- 
mittees may be forced to face addi- 
tional delays via federal review after 
§120.57 proceedings are complete. Yet 
another question is whether Florida’s 
default permit provision will survive 
assumption—as there is no comparable 
process under Corps procedures. 

It will also be interesting to view 
how the recent delegation of dredge-and- 
fill permitting to the water manage- 
ment districts will fit with assumption. 
The EPA has indicated that it would 
allow the districts to play a role in 
post-assumption permitting, but it ul- 
timately wishes to have one entity 


(DER) answerable to the federal agency. 
Clearly, any delegation of assumed 
duties will necessarily involve increased 
oversight by the EPA, as well as an 
intermediary role for DER between the 
EPA and the districts. 

Finally, assumption may render the 
administrative exercise of state legisla- 
tive authority an expensive use of po- 
lice power.°° If the EPA objects to the 
state’s performance of its duties, it may 
return permitting authority to the 
Corps of Engineers.*! Although the 
step of withdrawing all permitting 
authority from state control appears 
radical, the EPA has already once 
attempted to withdraw §404 authority 
to issue a permit from Michigan, the 
only state to have completed assump- 
tion.32 

The proposed §404 assumption 
streamlines the permitting process by 
eliminating Corps participation. It si- 
multaneously broadens state juris- 
diction to include waters regulated by 
the Corps. In the short run, this con- 
version calls for rigorous statutory and 
regulatory revisions which risk unset- 
tling long-settled common-law rights, 
administrative procedures, and judi- 
cial statutory and regulatory construc- 
tion. In the long run, the new program 
may prove time consuming, adminis- 
tratively expensive, and restrictive of 
the state’s independence in administer- 
ing the plan, though DER has the 
opportunity to lessen these problems 
by careful drafting. Assumption prom- 
ises simpler, more efficient and 
comprehensive dredge or fill materials 
permitting. It also brings with it the 
risk of greater expense, delay, confu- 
sion, and administrative intrusion. For 
all these reasons, the regulated com- 
munity should closely follow the pro- 
gress of Florida’s assumption program 
over the next two years.0 


1 General permits are issued for those 
activities which the Corps determines will 
have “only minimal adverse environmental 
effects,” either separately or cumulatively. 
Individual permits are required where dis- 
charge of dredge or fill material will sig- 
nificantly affect the flow or circulation of 
navigable waters. 33 U.S.C. §1344(e)(1), 
(f)(2) (1988). 

2 Td. at §1344(g)(1). 

3 Id 


4As of May 1992, only Michigan was 
listed as having an approved state plan. See 
40 C.F.R. §233.60, compiled at 131 Envt 
Rep. (BNA) 528 (1992). 

5 Fa. Star. §§403.913 (1991); 33 U.S.C. 
§1344 (1988). 


6 See, e.g., 33 U.S.C. §1344 (1988); 33 
C.F.R. §323 (1992); Fra. Star. §§373.414, 
403.809-403.817 (1991). DER is responsible 
for all dredge-and-fill activities within state 
waters. The water management districts 
currently regulate stormwater permitting 
under programs delegated by DER. They 
also regulate dredge-and-fill activities in 
certain isolated wetlands. FDER, Solicita- 
tion Number 9301C, a Request for Proposals 
for Technical Support for Developing an 
Assumption Package for the Federal Section 
404 Program (hereinafter, Solicitation 
9301C), Attachment B, p. 3 (July 17, 1992); 
Fa. Star. §373.414(1) (1991). 

7SenaTE Starr ANALYSIS AND ECONOMIC 
Impact STATEMENT TO SB 1854 (Feb. 7, 1992). 

8 See Bradley J. Hartman, director, Of- 
fice of Env. Svces., Florida Game & Fresh 
Water Fish Comm’n, letter to Janice Alcott, 
Florida State Clearinghouse, executive of- 
fice of the governor (Feb. 18. 1992). 

9See id.; see also Janice L. Alcott, of 
Florida State Clearinghouse, letter to Robert 
W. Hall, Florida DER (Apr. 8, 1992). 

10 Solicitation 9301C, supra note 6. 

The requirements are named at 40 
C.F.R. §233.10 (1991), and described seria- 
tim in the ensuing sections. 

12 40 C.F.R. §§233.51 (1991). This section 
risks broadening, rather than lessening, 
federal intrusion into state permit regula- 
tion. 

1340 C.F.R. §§233.31-233.36, 233.50 
(1991). The following paragraphs provide a 
synopsis of the procedures outlined by these 
sections. 

14 Greer C. Tidwell, regional administra- 
tor of the U.S. E.P.A., “Limitations of As- 
sumption, List of Preliminary Issues Need- 
ing to Be Addressed for Section 404 As- 
sumption by the State of Florida,” attach- 
ment to letter to Florida state Senator 
George G. Kirkpatrick (June 16, 1992) (here- 
inafter, Limitations of Assumption). 

15 40 C.F.R. §233.1(c) Note (1991). 

16 See Limitations of Assumption, supra 
note 14 (expressing concern over whether 
assumption will be worthwhile if Florida 
cannot obtain jurisdiction over all Corps 
waters). 

17 The Solicitation, at Attachment B, p. 
5, requires the contractor to draft state or 
federal statutory revisions to “deal with the 
issue of jurisdiction over ‘non-assumable’ 
waiters.” Although the requirement provides 
that the issue may be addressed by not 
assuming jurisdiction over those waters, it 
is clear that DER would prefer to gain 
jurisdiction over all state waters. See supra 
note 13. 

18 40 C.F.R. §233.1(d) (1991). 

19 33 U.S.C. §1344(t) (1988). 

20 Limitations of Assumption, supra note 
14. 

21 One example is the protection of habi- 
tats of endangered species, which Florida 
law does not currently require developers 
specifically to address. Bradley J. Hartman, 
letter, supra note 8, at 2. 

22 33 U.S.C. §1344(f)(1), (2) (1988). 

23 See Limitations of Assumption, supra 
note 14. 

24 Solicitation, Appendix B, p. 5 (calling 
for revision of “the DER wetlands definition 
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and the method for determining the wet- 
land boundary to make them at least as 
protective as the federal system”). 

25 Hoffman Homes, Inc. v. Administrator, 
U.S. E.P.A., No. 90-3810 (7th Cir. Sept. 4, 
1992), vacated on reh’g, 961 F. 2d 1310, 
1321 (7th Cir. 1992) (vacating EPA chief 
judicial officer’s fine based on the finding 
that potential use of isolated wetlands by 
migratory waterfowl created enough “mini- 
mal, potential effect” on interstate com- 
merce so as to give EPA regulatory author- 
ity); see also Leslie Salt Co. v. United States, 
896 F.2d 354, 360 (9th Cir. 1990), cert. 
denied, 111 S. Ct. 1089 (1991) (“The com- 
merce clause power, and thus the Clean 
Water Act, is broad enough to extend the 
Corps’ jurisdiction to local waters which 
may provide habitat to migratory birds.”). 

26 40 C.F.R. §§233.1(c), 233.23. 

27 40 C.F.R. §233.50(h). 

28 See Star. §§403.087-403.0876, 
403.916 (1991). 

29 See Fra. Star. §§403.814, 403.914-922 
(1991). 

30 See 40 C.F.R. 233.50(h), et seq. 

31 33 U.S.C. §1344(i) (1988). 

32 See Friends of the Crystal River v. U.S. 
E.P.A., 794 F. Supp. 674 (W.D. Mich. 1992). 
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LAWYER AT LARGE 


My Son the Lawyer 


esterday afternoon I was 

in the elevator in my build- 

ing on the way out to the 

movies when we stopped 

at the sixth floor and a guy and his kid 
got in. They were already arguing. 

The guy said, “You’re 


by Glenn H. Weiss 


elevator door opened. He was a beaten 
wreck. 

“But... but... he stammered 
on gamely, “you don’t deserve an allow- 
ance. You never made your bed. Your 
room’s a pigsty. You’re surly to your 


“They were.” 

“And, as a result, would it not be 
fair to say that I have grown to... 
depend ... upon the regularity and 
timeliness of those payments? 

“Yes, it would be fair to say,’ re- 


not getting your allowance 
and I don’t want you to 
say another word about 
it.” 

The kid, not phased at 
all, spoke anyway. 

“Way to go, Dad! You’ve 
just repealed the First 
Amendment. You’ve 
abridged my freedom of 
speech. Unfortunately for 
you, however, you forgot 
to convince two-thirds of 
Congress and three-quar- 
ters of the legislatures of 
several states to back you 
up. Therefore, I will con- 
tinue to speak freely and 
openly, on any given 
subject, whenever my 


peated the witness, roboti- 
cally. 

The boy turned sud- 
denly earnest and sin- 
cere, a small edifice of 
sympathy. “I’m not put- 
ting words in your 
mouth, am I, Daddy?” 

“No. You’re not putting 
words in my mouth,” re- 
peated his father. 

He continued his ex- 
amination. 

“And when, exactly, 
did you decide that you 
would ... withhold... 
this week’s allowance?” 

“T can’t say exactly.” 

‘Well, we’re not talk- 
ing about an awfully long 


heart desires. And I will also defend 
your right, Daddy, to disagree with 
me, to my dying breath.” 

The father raised his hand. 

‘Uh-uh,” demurred the child. “If 
my instincts are on the mark and you 
are about to commit an unlawful touch- 
ing against my will, I must strongly 
counsel you not to. After all, Daddy, 
battery is a first class misdemeanor 
carrying up to one year in the slam- 
mer, we do have a witness present” 
—he gestured to me—“and the way 
you’ve let your body go lately—well, 
no offense, Dad—but I’m afraid you 
wouldn't last a night in the hoosegow.” 

“Let myself go!” croaked the father. 
“When am I supposed to get any 
exercise—working 60 hours a week to 
keep you in that private school for 
gifted children?!” 

It was a pathetic sight. My neighbor 
dropped his hand, and then his head, 
and staggered into the lobby when the 


mother and me. You have no—right— 
to that money.” 

They stood, man and boy, in the 
green-walled lobby of the apartment 
building. I pretended to fiddle with 
my mail receptacle. The little boy 
suddenly backed up a few steps and 
pirouetted so his back faced his father. 
He held that stance for eight, nine, 10 
seconds and then came at his old man 
in a vicious swoon. 

“T...have...no... RIGHT! do 
1” 

“No right,’ whispered his father. 
(Or should I say, whimpered?) 

The boy continued: 

“Yet for the last six months you’ve 
paid me an allowance, haven’t you?” 

No answer. 

“T said haven't you!” 

“Yes I have,” stipulated the defen- 
dant. 

“And those payments were timely 
and regularly made, were they not?” 


60 THE FLORIDA BAR JOURNAL/APRIL 1993 


timeframe, sir. We’re dis- 
cussing a period of only a week or so.” 

“Tm sorry, I still can’t remember.” 

The little boy, I noticed for the first 
time, was wearing, along with his 
running shoes and dungaree outfit, a 
cute little denim vest. At this point 
he dug his fingers into the pockets of 
that vest, venomously. 

“Let me help you along,” he sim- 
pered. “Let’s see if I can’t refresh your 
memory.” 

“Alright, alright!” moaned his fa- 
ther, by now using the wall for support. 
“Let’s not drag this thing out: I can’t 
stand it when you drag things out. I 
decided not to give you your allowance 
when I came home from work and 
your mother told me she’d found that 
codicil you wrote.” 

“That codicil I wrote?” 

“Yes. That codicil you wrote. Don’t 
play the innocent: you know perfectly 
well what I’m talking about. You en- 
tirely restructured the percentages to 
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contingent beneficiaries in light of 
that inter vivos trust you drafted for 
Mommy and me last year.” 

Suddenly the boy’s pride looked a 
little roughed up. 

“That trust was an anniversary gift,” 
he said. “You and mommy said you 
loved it.” 

“We did love it—do love it. And we 
love you for giving it to us. It’s an 
important part of our estate plan- 
ning.” 

“Well obviously, then, in light of the 
trust, your will was in need of amend- 


Rare the father, with fresh confi- 
dence, sprang off the wall. 

“That’s not the point! The point 
is—it’s my will. Your mother’s and my 
will. Not yours! We’ve told you a 
hundred times—Don’t play with our 
legal documents!” 

All of a sudden I couldn’t help but 
feel a stirring of sympathy for the 
little barrister. What great harm, af- 
ter all, had freshening up the family’s 
rights of inheritance done? 

“Where is the codicil now?” asked 
the child in a tone which implied he 
already knew the answer. 

The father blanched and took a 
great step back. 

“You’d have to ask your mother,” 
he bluffed badly. 

The boy leaned in. 

“Oh, I don’t really think that’s neces- 
sary... . Do you?” 

“Alright. It’s in the safe deposit 
box.” 

“Where’?” 

“I said the safe deposit box.” 

“Along with the will?” 

“Yes. Along with the will, dammit!” 
The child smiled slightly, almost 


US FIRST. 


imperceptibly, then seized the gaffe 
and wrung it round his father’s neck. 

“Dammit?” he whispered, with 
feigned incredulity. “Did I hear you 
right? Did you say dammit in front of 
a third-grader?” 

“You’ve got me so flustered I don’t 
know what I’m saying anymore. Just 
pull back, willya? Pull back!” 

“Alright ... calm down,” said the 
boy. “Nobody’s out to get you. If you’d 
like a brief recess, we can adjourn for 
five minutes.” 

“No, I’m fine. Go ahead. Let’s get it 
over with.” 

“O.K. then.” 

He cleared his throat and continued. 
“Where were we? Oh, yes, the codicil. 
Now, I take it this codicil—which I 
am being crucified for having drafted— 
is in the safe deposit box along with 
the will.” 

“‘T've already answered that ques- 
tion. Can we move along, please?” 

“So you have. My mistake, and I 
apologize. Now, before you placed the 
offending codicil in your safe deposit 
box, you had an attorney friend of 
yours look it over, didn’t you?” 

He nodded his head. 

“And it was his opinion that the 
codicil was well drawn. Correct?” 

“Well drawn,’ whimpered his fa- 
ther. 

“And”—and here the miniature 
Louis Nizer paused, then walked the 
length of the lobby before driving his 
face an inch from his old man’s damp- 
ened brow—‘“and then you SIGNED 
IT, didn’t you?!” 

The father was weeping hysterically 
and couldn’t answer. 

“No further questions,’ murmurred 
the boy, then turning to me said: 
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“Your witness.” 

I shook him off. Cross-examination 
was a bit too kinky for even my taste. 

At this point the little fella helped 
his dad to his feet, gave him a consola- 
tion hug that I thought showed great 
magnanimity, and politely asked for 
his sawbuck. 

As they started in tandem for the 
door, I heard the father ask, “But the 
fact that you broke all the rules: that 
means nothing? We still have to pay 
you?” 

“Afraid so, Dad,” said the boy, with 
a sang-froid that belied his youth. 
“You see, you never gave me notice of 
your intention to withhold payment. 
Naturally, I took actions in reasonable 
reliance upon the expectation of pay- 
ment. The doctrine of promissory es- 
toppel therefore applies.” 

“But, your bed. . . . You didn’t make 
your bed once. And your room’s a 
mess. It’s a pigsty in there.” 

“Due process, Dad. Laches. Equal 
protection. Respondiate superior. De 
minimus non curat lex. Let the buyer 
beware. Look before you leap. Pick a 
winner, Dad, I’ve got you coming and 
going.” 

“T guess you're right, son,” said his 
old man. Then added, with the first 
dawning of fatherly pride, “You usu- 
ally are.” 

And with that clear chamade, they 
set off down 82nd Street together, 
hand in hand, toward the park.0 


Glenn H. Weiss is the felony division 
chief with the public defender’s office 
in Gainesville. He is also an adjunct 
professor of criminology and law at 
the University of Florida. 
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ACROSS 


1 The of debts could result in taxable 

income. 

An asset becomes when it reaches the 

end of its useful life. 

Chemical abbreviation for $.05. 

Knee jerk or involuntary physiological action. 
income consists of all income from all 

sources, such as compensation for services, 

business income, interest, rents, dividends, 

and gains from the sale of property. Only 

items specifically exempt may be excluded 

(IRC 61). 

Angela O'Neill, star of that great family 

classic “‘Sorority House Massacre”’ (initials). 

IBM computer with the 286 chip. 

The Internal Code. 

Railroad (abbr.). 

Self-employment tax schedule. 

Each (abbr.). 

A captured tax evader’s residential status. 

Tricky seventies singer Stone. 

Overtime (abbr.). 

So be it. 

Controversial booster for breasts and computer 

chips (chemical abbr.). 

The famous 1947 tax case that allowed you 

to depreciate property that you didn’t pay for, 
v. Commissioner. 

Tasty dish. 

Colloquial reference to the letter Z. 

French for ‘‘me.”’ 

The primary primary state (abbr.). 

Office of Economic Opportunity (abbr.). 

French for friend. 

The square root of one. 

A really, really, really big lady. 

Rural delivery (abbr.). 

Account receivable (abbr.). 

Itemized Deduction Schedule (abbr.). 

The classic nontaxable transfers of money. 

A cash basis taxpayer on commission must 

report an in the year received. 


DOWN 


Pertaining to that proud, great, American 
check kiting legislative body (or it’s the type 
of act required to overhaul the tax code). 
The most widely-used combined tax 
schedules; one side takes care of extra income, 
the other handles deductions. 

Not specified (abbr.). 

Archaic for dead (plural). 

Spanish article adjective. 

To lease land. 

Logic theory (abbr.). 

Pertaining to aircraft (variation of aero). 

An return requires no money. 

Grease. 

The amendment to the Constitution 
made the income tax possible by enabling 
Congress to lay and collect taxes on incomes 
without apportionment among the several 
States. 
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It’s April. And you know what that means — it’s time to be pillaged, cleaned 
out, busted, and a bunch of other transitive verbs that our congressmen 
never use to describe what they do to us as they’re doing it. But I won’t lie 
to you, this is going to be a miserably tough puzzle. But, why should I be 
any kinder than our elected officials? —Ashley S. Lipson 


You the cash before IRS steals it. 
Came from 42 Across. 

To a gain does not require taxation until 
there is recognition. 

Odlle Versois (initials). 

Tin (abbr.). 

Exist. 

When your stock heads this way, you don’t 
necessarily have to pay income tax as a result; 
18 Down is a nontaxable event. 

Those who didn’t take the standard deduction 
will have specified each deduction. 

American Medical Association (abbr.). 

To do it with minor deductions is to pay 
interest and penalties; to do it with respect to 
major income omissions is to a 29 Across. 
1960’s slang for something stimulating. 

The challenge for this state’s property tax 
propostion 13 has left its homeowners in an 
uproar (abbr.). 


v. Storen; tourists should keep this 
1938 case handy when the stops attempt to 
charge a sales tax for goods that are shipped 
home (i.e., another state) via common carrier. 
The menagerie where our tax laws are enacted 
into law. 
Master of Arts (abbr.). 
Slang for advertisements. 
You can’t even do this without getting taxed. 
Rood (abbr.). 
Opposite of out. 
Article adjective. 
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When you seek co-counsel or make 
referrals do you want to know more 
about other Florida lawyers’ 

qualifications and experience? 


Do you want Florida lawyers to know 
more about your qualifications and 
experience? 


Would you like to have this 
information in one concise place that 
every Florida lawyer receives? 


For only pennies per day you can 
list yourself or any member of your 
firm in the new Attorney Biographi- 
cal Section of The Florida Bar Jour- 
nal Directory. 


Communicate your area of practice, 
educational and professional back- 
ground and other experience perti- 
nent to your firm. This information 
may be used by other attorneys 
when referring a client or selecting 
co-counsel. 


To place your biography, or for fur- 
ther information, contact Javier 
Cano at (904) 561-5601. 


Your colleagues may be your best 
market yet . . . and they'll find you 
in The Florida Bar Journal Directory! 


THE FLORIDA 


JOURNAL 


THE FLORIDA BAR JOURNAL/APRIL 1993 
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Make sure your firm’s biography is included in the Florida Bar Journal Directory. Com- 
plete and return this form by May 31, 1993 to: Javier Cano, The Florida Bar, 650 Apalachee 
Parkway, Tallahassee, FL 32399-2300. 


BIOGRAPHICAL INFORMATION FORM 


FIRM OR SOLE PRACTITIONER: 
STREET ADDRESS: 
P.O. BOX: 
CITY: STATE: ZIP: 
TELEPHONE: (_ ) FAX: ) 
AREAS OF PRACTICE: 


ATTORNEY BIOGRAPHY 
NAME: 
DATE OF BIRTH: 
PLACE OF BIRTH: 
DATE OF BAR ADMISSION: 
EDUCATION: (Preparatory and Legal): 


DISTINCTIONS AND HONORS: 


PUBLIC OFFICES: 


MEMBERSHIPS (bar associations, trial associations, etc.): 


Photocopy form for additional biographies 
OPTIONAL INFORMATION 
REPRESENTATIVE CLIENTS: 


REFERENCES: 


ADDITIONAL INFORMATION: 
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INNS OF COURT 


Inn the Beginning... 


The Eugene P. Spellman Inn 


iami lawyer Rene Sotor- 
rio noticed something un- 
usual while representing 
a defendant in a five- 
month drug trial in San Diego. This 
case, like many others he had de- 
fended, was highly controversial. It 
was peppered with the usual intense 
legal skirmishes. But unlike the 
scorched earth, take-no-prisoners psy- 
chological legal warfare he had encoun- 
tered in the past, these battles were 
fought with professionalism and re- 
strained advocacy. The civility in the 
San Diego courtroom was fostered (and 
if necessary firmly imposed) by the 
presiding judge, U.S. District Court 
Judge William B. Enright. 

Judge Enright is credited with bring- 
ing the American Inns of Court move- 
ment to California and is a founder of 
the inn in San Diego. Enright is also a 
member of the board of trustees of the 
national organization that guides the 
development of local inns, the Ameri- 
can Inns of Court Foundation. Enright 
practices what he preaches. And those 
who appear in his courtroom, are re- 
quired to do likewise. 

Impressed with the principles of ci- 
vility and professionalism fostered in 
Judge Enright’s courtroom, Sotorrio 
returned to Miami determined to share 
the concept with others. The first Ameri- 
can inn of court in Miami, the Peter 
T. Fay American Inn of Court at St. 
Thomas University School of Law, had 
been formed several years earlier and 
was already filled to capacity. Sotorrio 
started plans for the second inn. He 
enlisted the help of a federal district 
court judge who was widely-known for 
his energetic devotion to improving 
legal education: the late Eugene P. 
Spellman, U.S. District Judge for the 
Southern District of Florida. 

Sotorrio’s other recruit for the team 


of Court, Miami 


The inn was named 
for Judge Spellman 
who, although 
battling terminal 
cancer, worked 
tirelessly to make it 
a reality 


by Tracy A. Nichols 


to develop the inn may have raised 
eyebrows among some cynical jurists. 
He selected a frequent courtroom oppo- 
nent—prosecutor John O’Sullivan of 
the U.S. Attorney’s Office. To those 
familiar with the American Inns of 
Court movement, however, the selec- 
tion made perfect sense. O’Sullivan 
and Sotorrio together represent the 
spirit of the inns movement—zealous 
and skilled advocates who treat their 
adversaries with professional courtesy. 

Spellman, Sotorrio, and O'Sullivan 
together began the process of forming 
an American inn of court.! They ap- 
plied for a charter from the American 
Inns of Court Foundation.? They began 
to compile lists of judges, veteran law- 
yers, moderately experienced lawyers, 
and law students to be inauguaral 
members of the inn.? They attempted 
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to select a representation of the broad 
cross section of the Miami legal commu- 
nity. Included were state and federal 
prosecutors, state and federal trial and 
appellate judges, criminal defense law- 
yers, civil trial lawyers, immigration 
lawyers, bankruptcy lawyers, and ap- 
pellate lawyers. 

The group of 504 was then subdi- 
vided into six “pupillage teams.” The 
pupillage teams comprise the heart of 
an American inn of court. Each team 
consists of at least one or two judges, 
one or two masters (lawyers with over 
12 years of experience), several barris- 
ters (lawyers with three to nine years 
of experience), several associates (less 
than three years’ experience) and sev- 
eral third-year law students. At every 
monthly meeting of the inn, one pupil- 
lage team is responsible for the eve- 
ning’s program. The program can be a 
demonstration, skit, or some thin slice 
of the litigation process followed by a 
critique and discussion by all members 
of the inn. 

In its first years of operation, the 
pupillage teams drew on the wealth of 
local cases offering novel legal issues 
and thorny ethical dilemmas. The 
Manuel Noriega trial provoked one 
program on the legality and ethics of 
extraditing a deposed dictator for trial 
in the United States. Following mem- 
ber Roy Black’s successful defense of 
William Kennedy Smith, one team dis- 
cussed the constitutional clash between 
the media’s First Amendment free press 
rights and the Sixth Amendment rights 
of the accused to a fair trial. Another 
veteran member, immigration lawyer 
Ira Kurzban, and his team reenacted 
the successful oral arguments he had 
recently made before the U.S. Supreme 
Court in a case regarding the deporta- 
tion of Haitians. 

Not all programs draw solely from 


| 
| 
| 
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the local legal lore. One team pre- 
sented the trial of Saddam Hussein. 
Vignettes of the extradition and trial 
before international tribunals were pre- 
sented and discussed. For most mem- 
bers, it was their initial encounter with 
Islamic and international law. Recently, 
a team led by U.S. District Judge 
Stanley Marcus reenacted the confir- 
mation hearings of Zoé Baird before 
the Senate Judiciary Committee. A spir- 
ited discussion followed as to the level 
of scrutiny and what ethical standards 
should apply to public officials. 

Other teams have demonstrated the 
practical aspects of handling the ethi- 
cal and professional problems more 
frequently encountered. Demonstra- 
tions were held on how to handle 
abusive and evasive behavior during 
depositions. Another team led a discus- 
sion on behavior likely to lead to con- 
tempt of court and how to protect a 
client’s rights without getting tossed 
in jail. All members of the pupillage 
teams, from senior judge to law stu- 
dents, participate in the development, 
research, presentation, and discussion 
of the program. This interaction among 
the members of the pupillage team is 
a valuable part of the American Inn of 
Court experience. 

In recognition of his life-long work 
to help lawyers be better lawyers, this 
inn was named after Eugene P. Spell- 
man. Although battling terminal can- 
cer, Judge Spellman tirelessly worked 
to make the inn a reality. Near the end 
of the first year of the Eugene P. 
Spellman Inn of Court, the inn and its 
sister inn from St. Thomas University 
held a joint dinner honoring this coura- 
geous jurist. 

Judge Peter Fay of the U.S. Court 
of Appeals for the 11th Circuit and one 
of the founders of the St. Thomas Inn 
joined with Judge Spellman’s col- 
leagues, then Chief Judge James Law- 
rence King, Jr., Edward B. Davis, and 
William M. Hoeveler to honor Gene 
Spellman. The speakers recounted the 
political escapades they shared as 
young lawyers at the University of 
Florida. Lawyers and judges told about 
Judge Spellman’s unyielding and com- 
passionate devotion to the causes of the 
unrepresented and under-represented. 
Many chuckled as they recalled in- 
cidents reflecting Spellman’s Irish wit 
and warmth. The special evening un- 
folded as an oral history and tribute 
to this extraordinary judge. It also set 


Attending a recent meeting of the Eugene P. Spellman Inn of Court are, left to right, Tracy 
Nichols, Judge Harold Solomon, Roger Blackburn, Katherine Fernandez-Rundle, and Judge 
Stanley Marcus. Judge Marcus led a team who reenacted the confirmation hearings of Zoé 
Baird before the Senate Judiciary Committee. 


the compass for the future course of the 
Eugene P. Spellman Inn of Court.0 


1For more information on forming an 
American inn of court, contact the executive 
director of the American Inns of Court, 1725 
Duke St., Suite 630, Alexandria, Va. 22314, 
(703) 684-3590. The American Inns has a 
step-by-step brochure available to guide the 
process of creating an inn of court. 

? The organizing committee may apply 
for a charter before the inn is fully consti- 
tuted. The inn has one year after receiving 
the charter to become organized and opera- 
tional. 

3 An American inn of court is typically | Tracy A. Nichols is a member of the 
affiliated with a law school from which law | Eugene P. Spellman Inn of Court 
students are selected to participate. If no | and a partner at the Miami office of 
law school is available, an American inn of Holland & Knight. She is a graduate 
— may restrict its membership to judges of the University of Florida School 
and lawyers. 

4 An American inn of court is restricted of Law. 
to a maximum of 65 members. Experience This column sad submitted on be- 
has shown that less than 40 members or | /alf of the Coordinating Council of 
more than 65 members inhibits the effec- | Florida Inns, Amy D. Ronner, edi- 
tiveness of discussions which are an inte- | tor. 
gral part of the inns of court experience. 
The inn may include honorary or ex officio 
members who are not included in the maxi- eS, 
mum number of active members. 
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PROFESSIONAL | 
INVESTIGATIONS | 


- Video Surveillance 

- Activity Checks 

- Skip Tracing 

Asset Searches 

* Public Record Searches 
* Witness Location 

Statements 

Background Checks 


All-Inclusive Flat-Rate Packages 
From $109.00 


CALL TOLL FREE 
1-800-486-2202 


CLAIMS VERIFICATION 
INCORPORATED 


15 Years of Professional Services 
Locations Throughout Florida, 
Georgia and Alabama. 

Fully Licensed & Insured. 


Corporate Headquarters: 
1191 East Newport Center Dr., Suite 212 
Deerfield Beach, FL 33442 


CHAP?.13 
BANKRUPTCY 
SOFTWARE 
With New Forms 


plus new 
Option 


Court Approval Guaranteed 


* Computer Counsel Seal awarded by 
Law Office Automation Center, 
independent testers of legal software. 


Call (313) 398-9930 
for test report, 
references and 

demo disk 
SPECIALTY SOFTWARE 


Box 7026 ¢ Huntington Woods, Mi 48070 


LAWYER SERVICES PAGES 


Credible. 


Medical Experts 


Florida physicians have more credibility with 
Florida juries. We have more than 900 Florida 
physicians who will review your malpractice 
case and, if it has merit, testify for you. 
Plaintiff or defense. 


Physicians for Quality 


1-800-284-3627 


THE ALTERNATIVE to typical referral services: 
we make full disclosure of our recruiting methods 


and finances! 
Satisfaction guaranteed or your money back! 


HEALTH CARE AUDITORS, INC. 


HEALTH CARE AUDITORS, INC. 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE: An in depth evaluation to 
ascertain and define causation, liability and breaches in standards of care. 


* GRATIS CLINICAL CONFERENCES: We shal! carefully take you step by step, through 
each case to insure that your clinical knowledge is commensurate with ours. We shall be brutally 
candid if case evidences no merit, or if causation is poor. 


* GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: Indepth reviews. 


* GRATIS, DETAILED, WRITTEN REPORTS: Should a case be unworthy of pursuit, 
and upon you directives, we shall be pleased to forward a detailed report. 


* HCAI Basic FEE is $275. You incur no costs until you choose to pursue the expert's work- 
up for his affidavit. No retired experts, no foreign experts, and no court worn experts. HCAI is not 
a simple referral service as we have provided litigation support for over 700 firms throughout the 
U.S. We have earned our reputation prudently, for both plantiff & defense. 


[ STAT STAT AFFIDAVIT SERVICE AVAILABLE } 


HCAI Medical Litigation Support Team Telephone (813) 579-8054 
Feather Sound Corporate Center Telecopier (813) 573-1333 


2 Corporate Center Drive: Suite 520 : 
Ils. 
Clearwater, Florida 34622 We are pleased to receive your calls 
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LAWYER SERVICES PAGES 


Here to serve you.... 


companies and individuals first. 


Suppliers to the legal profession whose advertisements 
appear in this issue of the Journal not only help 
underwrite the costs of this publication but are ready to 
supply lawyers with their practice and personal needs. 


When you need a product or service, consult these 


For additional service providers... 


Consult the Lawyer Service Pages 
(yellow pages) of 
The Florida Bar Journal Directory 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115" 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


ADVERTISERS INDEX 


TECHNICAL & MEDICAL 
EXPERT SERVICES 


Engineering (all areas); Negligence; Accident re- 
construction; Products liability; Biomedical injury 
analysis; Metallurgy & fracture analysis; Athletics 
& sports safety; Criminalistics; Medical, dental 
and podiatry malpractice. Brochure. Medical & 
dental doctors in addition to technical experts on 
staff and available to consult and testify in all 
courts. Full range of laboratory services. 


Abacus Data Systems, Inc. 7 Kozyak Tropin Throckmorton & Humphreys 55 INTER-CITY TESTING & 

James G. Atkins & Assoc., P.A., CPA 16 ~—_ Langford, Hill, Trybus & Whalen, P.A. $2 CONSULTING CORPORATION 
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There’s Fictitious 
Name Registration, 
And Then There’s 
Fictitious Name 
Registration. 


Where are your clients getting 
their fictitious name registration 
information? 

Many may be unaware that recent 
Florida law requires their registration 
with the Secretary of State’s office. 

At CIS, we can assist you in the 
preparation and recording of the 
necessary state forms. By establishing 
a statewide network of publications, we 
can publish your notice in any of the 
67 counties. Under the same statute, 
renewal of your fictitious name must 
occur every five years. And, with our 
exclusive tickler file we will remind 
and your client of when that 

— renewal is due. 
| Our Fictitious Name Division is 
at your disposal to supply you and your 
client with the completed state forms 
and proof of their recording. 

Don't leave your clients in the 
dark. Let CIS do your fictitious name 
registration. Give us a call today for 
answers to all your fictitious name 
registration questions. 


“idelity 


CORPORATION 
INFORMATION 
SERVICES, INC 


Fictitious Name Division 
1201 Hays Street 
Tallahassee, Florida 32301 
Toll Free 1-800-342-8086 
Telefax 904 / 222-0393 


Affiliated with Corporation Service Company 


THE RAINMAKER 


How STEEL HECTOR & DAVIS GETS 
INTERNATIONAL RAINMAKING POWER. 


“Our recent affiliation with one 
of Venezuela’s most prestigious law 
firms is big news for us, and West’s® 
Legal Directory helps get the word 
out to a referral network of 
companies and firms 
with business ties 


there,” says Joseph P. 


Klock, Jr., Chairman 
and Managing Partner, Steel Hector 
& Davis, Miami, FL. 

“Bentata Hoet & Asociados 
gives us a more dynamic presence 
in Latin America. That’s vital with 
more companies and firms doing 
business globally. We can market 
ourselves cost-effectively on 
WESTLAW?® to clients and prospects 
in key international business 
centers making West’s Legal 
Directory a welcome new ingredient 
to our marketing mix.” 

Be part of the rainmaking 
referral network on West’s Legal 


Directory. Call 1-800-777-7089. 


==WEST’S 
LEGAL 
DIRECTORY 
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